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do so, and the facts thereabout must· be taken as stated by the witness.
Add to this the admission made in the testimony of the defendants'
draughtsman, to the effect that he got all he could out of the plaintiff's
map, and "never thought oUts being copyrighted," and the only rea-
sonable inference from the premises. is that in the oompilation of
the defendants' map they substantiallyoopied the plaintiff's, and are
therefore so far guilty of an infringement upon his oopyright.
The plaintiff is entitled to a perpetual injunotion against the de-

fendants, as prayed for in his bill, and to an aocount of the profits
realized by them on the sale of the infringing map, for which purpose
the oause will be referred to the master.

'rHE .B & a. '
(District Court, N. D. lllinoi8. November Ii, 1883.)

1. ADMffiALTY JURISDICTION-CANALS,
A canal used by vessels engaged in interstate traffic as a public water-way,

though entirely within the limits of one state having exclusive control of it,
with power in sllch state to close it at any time, is a part of the" navigable
waters of the United States," and SUbject to the jurisdiction of admiralty,

2. CoNTRmUTORY NEGLIGENCE.
The master of a v,essel who, seeing that a collision is imminent, fails to use

every means in his power to avert it, or abate the consequence, is guilty of con-
tributory negligence, though the accident was caused by the negligence of
another.

3. DAMAGES-APPORTIONMENT,
Damages on account of a loss occasioned by the negligence of both parties

will be equally divided between them.

In Admiralty.
Schuyler et Kremer, ror lIbelant.
Robert Rae and A. B. Jenks, for respondent.
BLODGETT, J. This is a libel to recover damages for a oollision

which took place between the oanal-boat Brilliant, owned by libel-
ant, and the steam canal-boat B & a, on the waters of the Illinois
and Miohigan canal, about four miles from Bridgeport, the evening
of August 8, 1882. Two defenses al'e urged:
(1) That the tort complained of is not within the jurisdiction of admi-

ralty, having occurred on the waters of the Illinois and Michigan canal, an
artificial water-way, wholly within the jurisdiction of the state of Illinois, and
constructed and controlled by the state. (2) That the collision was occa.
sioned by the negligence of those in charge of the Brilliant, and not by
reason of any faUlt of those in charge of the B & C.
This question of jurisdiction was before the district oourt of the

!!Outhern district of Ne'll in the oase of Malony v. City of Mil.
waukee, 1 FED. REP. 611, where it was held that the oourt had juris-
diction of this class of cases. I cannot more clearly state my own
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conclusion as to the present condition of the law on this point than
by quoting from the opinion of Judge CHOATE in that case:
"Without going at large into a discussion of the reasons for and against the

jurisdiction, it is enough for the disposition (ff the point in this case to say
that, upon a careful perusal of the opinions delivered by the supreme court,
which touch upon the question, it seems to me that the test established for
determining the jmisdiction in admirality, in a case of alleged maritime tort,
not on tide-water, is whether the place in which it was committed is upon the
'navigable waters of the United States,' and that an artificial water-way Of
canal, opened by a state to public use for purposes of commerce, and while,
in fact, used as a highway of commerce between the states of the Union, and
between foreign countries and the United States, is 'navigable water of the
United States,' within the meaning of that term as used to define and limit
the jurisdiction of the admiralty courts; nor, as it seems to me, is there any
force in the suggestion that this proposition trenches upon the rightful power
and jurisdiction of the state through whose territory and by whose law, in
force for the time being, the canal is so opened and used, because the exercise
of this jurisdiction does not in any way in itself impair or affect the right of
the state, whatever that right may be, to withdraw or terminate that dedica-
tion of its property to the public uses of commerce. At any rate, considering
the present state of authority and practice in the courts inferior to the su-
preme court, I do not feel at liberty to decline the jUrisdiction."
The same view of the law was taken by Judge EMMONS in the case

of The Avon, 1 Brown, Adm. 170. See, also, the case of The Oler,
14 Amer. Law Reg. 300. And this court has taken jurisdiction with-
out challenge of several cases of tort occurring on the Welland canal.
I therefore conclude that this question of jurisdiction may be consid-
ered as settled, until the matter shall be otherwise adjudged by the
supreme court of the United States. If there is jurisdiction in ad-
miralty over torts committed on the Welland canal, I can see no rea-
son or principle which should deny such jurisdiction of torts occur-
ring on the waters of the Illinois and Michigan canal. The craft
used upon this canal, although not of as large tonnage as those usu-
ally navigating the Welland canal, are yet of the tonnage which
brings them within the cognizance of admiralty courts. ' lt may be
urged, I think, with some force in this case, that the Illinois and
Michigan canal is a carrying place connecting the waters of the Mis-
sissippi and St. Lawrence rivers, within the meaning of the ordinance
of 1787, and by such ordinance is made a common highway for all
citizens of the United States. Another consideration which it seems
to me is not to be overlooked in determining the control of admiralty
over this water-way, is the fact that, although constructed by the
state of Illinois, the cost was largely defrayed by an appropriation of
the public lands of the United States, thus giving it, both by the or-
dinance and the means from which it was built, the character of a
national thoroughfare. The defense as to jurisdiction will therefore
be overruled.
As to the defense upon the merits, it appears from the proof that

the canal-boat Brilliant was on a voyage from Morris on the line of
the canal to Chicago, in tow of the steam canal-tug Fearless; that the
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Fearless was attached by iron rods directly astern of the Brilliant;
that is, the tug and tow were so fastened together that the Brilliant
was pushed ahead of the Fearless, so that they were practically one
boat for the purpose of navigation. The Fearless was also towing
astern two other canal-boats; that the B & C was on a voyage from
Chicago to some point down the canal; that by the rules of the
canal the Fearless and her tows should have passed the B & C and
her tows port to port; that is, each should have kept to the starboard,
unless one of them signaled that he wished to pass on the starboard
side of the other. Under these circumstances, the master of the
Fearless, on firf:lt making out of the lights of the B & C, sounded two
whistles, which was the signal that he wished to pass the B & C star-
board to starboard, instead of port to port. The master of the B &
C testifies that this signal was answered with two blasts, whioh 'was
an acquiescence in the request of the Fearless, but the master of the
Fearless states he did not hear the response of the B &C, and shortly
after he sounded two whistles again. To this the master of the B &C
says he also responded affirmatively, and put his boat over to port, so
as to pass on the starboard side of the Fearless and her tows. The
II1aster of the Fearless states that, not hearing a response from the B
& C to his signals to pass starboard to starboard, he put his boat over
to starboard, where he would have gone without signals, and then
saw, when the boats were very near each other, that the B & Chad
gone over where he had first signaled him to go, and to which signal
the master of the Fearless had, as he says, heard no response. On
discovery that the two boats were on the same side of the canal, and
were approaching each other nearly end on, the master of the Fear-
less sounded one blast of his whistle, which was a request for the B
& C to pass him on the port side, and at the same time the Fearless
reversed and backed her wheel. This last signal for the port side
was heard on the B & C, and an attempt was made to comply with
it, but the boats were then too near each other, and the B & C col-
lided with the Brilliant, and the Brilliant was sunk.
It is evident from all the proof in the case that there was a confusion

of signals. The Fearless signals were heard on the B & C and reo
sponded to; and the B & C took the side requested or indicated by the
signals. The Fearless, however, did not hear the answer to her sig-
nals, and therefore undertook to do at a late moment wha1 she would
naturally in the ordina,ry course of navigation have done,-that is, keep
to the right or starboard,-but found, when too late, that the B & C
had c'omplied with the request and put herself in a position to pass
starboard to starboard. I think the Fearless, hearing no response to
the signal for starboard to starboard, should have stopped until she
got an answer; but, instead of doing so, she kept on, but took the con·
trary side of the canal from what her signals had indicated, and found
lolt the last moment the B & C had taken the course requested by the

v.18.no.9-35
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signals. I therefore think the Featless was at fault in putting the
Brilliant, her tow, at the same side of the canal where she had, by her
signals, requested the B &C to go; but I also conclude from the proof
the B & C was going very fast at- the time the two boats found them-
selves on the same side of the canal,-in fact, faster than was con-
sistent with safety under the circumstances,-andthat she did not use
all efforts in her power to avoid a collision after suchan event be-
came imminent. The B & C was going probably, at least, at the
rate of four miles an hour when she heard the signals from the Fear-
less; her master says that he then checked down to two and a half or
three miles an hour, and was going at that rate when he discovered
the Brilliant right ahead of him. At this time, I think from the
proof, there was still sufficient room in which the B & C could ha'te
stopped, or; at least, her headway might have been sufficiently checked
so as to have materially diminished the force of the collision, but no
effort was made on the part of the B & C to stop. The B & C had
two wheels, which were a,rrangedso as to work in opposite directions,
thus greatly increasing her capacity for making'ashort turn; but this
expedient was not resorted to. The master of the B & C, it seell1sto
me, findingtha t by the mismanagement on the part of the Fearless she
was on the same side of the canal with himself, instead of stopping
and doing all he could to prevent a collision,-although the peril had
not been occasioned by his negligence,-kept on at substantially his
full rate of speed, merely using his helm to change the course of his
boat. It is manifest that he had other resources at his control which
he did not use or attempt to use, and the result was the collision
complained of, with the serious consequences to the Brilliant.
I do. not assume to hold from the proof that the collision would

have been wholly avoided if the master of the B & C had, in the
emergency, adopted the expedients indicated; but I think the force
of the blow would have been very materially diminished, and probably
the serious damage avoided, if the master of the B & C had promptly
resorted to all the means in his power to avert the collision.
I therefore come to the conclusion that there was mutual negli-

gence, and that this is a proper case for a division of the damages
between the two boats; and the decree will be that the damages be
ascertained and divided equally between the libelants and respond-
ents.
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SCULL and others v. RAYMOND and others.

(District Court, S. D. New YO'1'k. November 20, 1883.)

1. SHIPPING-PART OWNER DISSENTING, NOT LIABLE FOR TORTS OF THE VOYAGE.
A part owner of a vessel whose title is denied by the other part owners, and

who is excluded by them from all participation in the management of the ves-
sel and profits of her voyages, is not personally liable for damages caused bya
collision upon one of her voyages, as to which he has also given express notice
of his dissent.

2. SAME-BoND OR STIPULATION.
Though a bond or stipulation with sureties, obtained by libel in the admi- .

raIty from the other part owners for the safe return of the vessel, is necessary
to secure to the dissenting part owner the preservation of his interest in the
vessel unimpaired, it is not essential to his exemption from personal liability
where he has disclaimed all interest in the voyage by express notice of-dissent,
and has never ratified or adopted it as his own.

S SAME-CLAIMS FOR REPAms.
Analogous cases of claims for repairs or torts, where the vessel is chartered

or mortgaged, considered.
4. SAME-LIABILITY OF PART OWNER.

In cases free from circumstances creating an eqUitable estoppel, the Ilability
of a part owner for repairs, supplies, or torts depends upon the relation of
master and servant, or principal and agent, existing between him and those in
immediate control of the ship.

Ii. SAME-STATUTE OF LIMITATIONS.
Semble, the statute of limitations is followed by analogy in admiralty, as in

equity, where no special equitable reasons exist against its appllcation.
6. SAME-LmEL IN PERSONAM BARRED.

Where the defendant was a well-known merchant, accessibie daily, and a
libel in personam was filed eight and a half years after the cause of action ac-
crued, semble, it should be held barred in admiralty, though ineffectual pro-
ceedings in rem for the satisfaction of the same claim had been pending dur-
ing most of that period.

7. SAME-BUIT IN REM-INTERVENTION OF PART OWNER.
Intervention of a part owner as a claimant in a suit in rem, and his defend-

ing against a claim for a collision, is no ratification of the acts of the master
or adoption of the voyage, such as to make him personally liable for the dam-
ages of those injured by a collision.· .

This action was brought against the owners of the steamer Zo-
diac by the owners of the schooner William Wallace, to recover their
damages sustained through a collision of the schooner with the steamer
on the sixth of October, 1872.
On October 11, 1872, a libel in rem was filed in this court against

the steamer, and upon trial the steamer was held liable on June
29, 1877, and a final decree was rendered for the libelants on Jan-
uary 31, 1880, for $1,153.90 damages. The vessel was arrested at
the commencement of the action in rem, and was released upon a
stipulation given by the New York & Newbern Steam-ship Company,
claimants and part owners. The defendant Raymond also put in an
appearance as claimant, but did not execute the stipulation, and the
stipulation given was not given for his benefit. Upon execution,
nothing being recovered from the stipulators or their sureties, this


