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and the party liable for the fraudulent representations cannot ob-
ject. The measure of damages is the value of the property lost by
false representations, which were two lots included within the fences
not belonging to the defendant; and Brown testifies these lots were
worth $800 each, I shall take this as a fair and just value, and
judgment is ordered against the defendant for $1,600, with costs.

Consult 2 Pom. Eq. p. 852, § 884; Smith v. Richards, 13 Pet. 26; 3 Mo,
478; 9 Ves. 13, 21; 42 Vit. 121; 28 Mich. 53; 16 Ala. 785; 1 N. Y. 311; 86
N. Y. 84, 86; 47 Mich. 193; [8. C. 10 N. W. Rep. 196.]

A motion in arrest of judgment, heard before Judges MCCRARY and NEL~
8ON, at the December term, 1883, was denied,

‘Jomnson v, ArMour and others.
(Cirevit Court, D. Missowri. October Term, 1883.)

1. PersoNAL INJURY—DEFECTIVE MACHINERY—RESPONSIBILITY,

The plaintiff sues to recover for injuries received while working on the de-
fendants’ elevator, and avers that certain portions of the elevator were defect-
ive. Heldthat, torender thedefendant liable, it must be shown that the portions
claimed to be defective were necessary for the safe operation of the elevator;
that they caused or contributed to the injury received; and that they were not
repaired within a reasonable time after being brought to the defendants’ notice.

2. 8AME—FELLOW-SERVANTS—MASTER’S RESPONSIBILITY—CoMMON EMPLOYMENT.

A master is not liable for an injury resulting to a servant through the neg-
ligence of a fellow-servant, not even though the fellow-servants are incompe-
tent, unless such incompetency was known to the master, or might have been
ascertained by the exercise of ordinary care; nor will the master be liable in
any case, unless the incompetency caused, or contributed to, the injuries re-
ceived. Common employment means work of the same general character,

3. BAME—800PE oF EMPLOYMENT—QUESTION FOR THE JURY.

A master is not liable for an injury sustained by a servant while performing
work not in the line of his trade, and which he was not ordered to do. The
question whether one is working in the line of his trade is for the jury.

At Law, .

Scott & Taylor, for plaintiff.

Pratt, Brumback & Ferry, for defendants.

KRrEKEL, J., (charging jury.) The plaintiff, Johnson, claims dam-
ages from Armour & Co. on account of injuries received by him on
the sixteenth day of January, 1883, while at work in their elevator.
The claim is based upon the charge that the defendants did not fur- -
nish proper aud safe machinery, and the further charge that defend-
ants did not have competent servants in charge of the elevator
machinery, and tha$ in consequence of these neglects he was injured.

First, as to the machinery. - The charge regarding such is that the
appliances to ring the bell to give signals to the engineer in charge
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of the engine operating the elevator were out of order. This is a
charge of negligence which the plaintiff makes, and is bound fo
prove to your satisfaction. The law does not presume negligence.
- If you come to the econclusion, from the testimony, that the defect
claimed to have existed in the bell arrangement is not proven to your
satisfaction, this will end your inquiry on thaf branch of the case.
But if you shall find, from the testimony, that the bell arrangement
was out of order, your next inquiry will be, did this cause or contrib-
ute to the injury complained of? If, under the evidence, you shall
arrive at the conclusion that the defects of the bell arrangement, if
any existed, did not cause or contribute to the i injury complained of,
in that case you must dismiss this charge of neghgence from your
consideration.

The want of a lever is the next charge regarding defective ma-
chinery. There is no dispute that the lever connected with the ma-
chinery was out of order. You have heard the testimony as to the
office which the lever performed. Concerning it you will have to de-
termine-—First, whether a lever was necessary for the safe operating of
the machinery; for if the elevator could be operated without it with rea-
sonable safety, and the lever was only useful in the way of saving wear
and tear, in that case it made no difference whether the lever was in
order or not. In caseyou find, from the testimony, that a lever was
necessary for the safe operation of the machinery of the elevator, you
will next inquire, did this defect cause or contribute to the injury com-
plained of ? If you find it did not so contribute, in that case the defect
of the lever did nof create a liability on the part of the defendants.
The law allows defendants a reasonable time for repairing defects in
machinery after such defects come to the knowledge of the superin-
tendent of the defendants. The reasonable time here spoken of must
be gauged by the use made of the machinery in connection with the
work to be performed by it, and the necessity of the repairs for
safety.

If you shall find, from the testimony, that the lever was a neces-
sary part of the machinery for operating the elevator, and that it
could not be operated with reasonable safety without it, and you
further find that it was not repaired within a reasonable time after
the defects came to the knowledge of the defendant, and you still
further find that the want of a lever caused or contributed to the in-
jury complained of, the defendants would be liable unless their liabil-
ity is avoided by any of the reasons or causes in ‘this charge here-
after mentioned. In short, the lever must be necessary, neglect
must have oceurred in repairing it, the defect must have caused or
contributed fo the injury, otherwme, the defendants are not ligble.

The next charge of negligence is that defendants did not have com-
petent servants in charge of the machinery. Self-interest the law
assumes to be sufficient to cause a proper selection of servants by
him who employs them. To overcome this presumption, it must ap-
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pear from the testimony that one or more of the servants in charge
of the elevator machinery was incompetent, and that such incompe-
tence was known to the defendants, and eaused or contributed to the
injury complained of. Though you may find there were incompetent
servants in charge of the elevator machinery, yef, if this did not
cause or contribute to the damages complained of, it must be disre-
garded by you in the consideration of this branch of the case. It is
only when the incompetency on the part of servants is shown by the
evidence, and that such incompetency came to the knowledge of de-
fendants, or they might have known such incompetency by the exer-
cise of ordinary care, that the defendants are liable.

Regarding plaintiff’s going to work on the elevator, you are in-
structed that if the plaintiff was ordered to do specific work in theline
of his trade as a carpenter, and that he, after finishing the designated
task, proceeded to do work not in the line of his trade, which he was
not ordered to do, and was injured while so engaged, he cannot re-
cover. ~But what the work of his profession was as a carpenter must
be judged of under the circumstances of this case. The plaintiff had
been engaged in preparing ice for storage, and it is for you to deter-
mine whether he was out of the line of his occupation when he went
into the elevator to fit its machinery for use by cuttmg away the ice
testified to.

There remains the question of the relation in which fellow-servants
engaged in the same employment stand towards each other, so that
they must bear injuries brought upon them by the neglect of their
fellows. The law is that the common employer is not responsible
for injuries resulting from neglects committed by fellow-servants upon
each other in their common employment. By common employment is
meant that the work upon which the servants are engaged is of the
same general character, The trade of a carpenter differs from work
of getting and preparing ice for the purpose of storage, and servants
thus engaged, each upon his appropriate work, cannot be said to be
in common employment. Yet, in the case before us, we find the
plaintiff, a carpenter by trade, engaged on work fitting ice for storage,
the same occupation upon which the ice-men were engaged. There
ig no.doubt that a carpenter may engage upon other work than his
tradse,.and when he does so he may pursue the common employment
of those with whom he works, and thus fall within the category des-
ignated “common employment.” The question whether this plaintiff
was engaged in the employment of an-ice-man at the time and on the
occasion when he was injured is for you to determine under the evi-
dence. If he was so employed he cannot reecover if injured in'conse-
quence of the neglect of a fellow-servant. The engineer and the serv-
ant who controlled the movements of the elevator machinery are
fellow-servants, and in common employment with the ice-men for the
purposes of this case.

If you find the issues for the plaintiff, you will allow him the differ-



SBTEVENSON ¥. OHICAGO & A R. CO. 493

ence between his ability to earn before and after the injury, includ-
ing suffering in consequence of his injury.

If you find the issues for the defendants, you will return a verdict
accordingly.

StevENsoN v. CH10Ac0 & A. R. Co.
‘Cireudt Court, D. Missouri. October Term, 1883.)

1. PERSONAL INJURY — NEGLIGENCE — CoNTRIBUTORY NEGLIGENCE — RAILROAD

EMPLOYES.
In cases of unexpected and irnmedmte danger, calculated to affect the judg-

ment of him who is to meet it, a mistake made in his movements is not neg-
ligence.

2. BAME—AcTs oF Co-SERVANTS,
The acts of the plaintiff’s co-servants keld, for the purposes of this case,

and to determine whether the plaintiff was guxlty of contnbutory negligence,
to be the acts of the plaintiff,

At Law,

. Tichenor, Warner & Dean, for plaintiff,

MecFarlane & Trimble and ‘Gardiner Lathrop, for defendants

KrEREL, J., (charging jury.) Mary Stevenson sues the Chicago &
Alton Ra.ih'oad Company for killing her husband, Charles Stevenson.
The cause of action, as stated in the declaration, is as. follows:
On the twenty-seventh day of February, 1883, Charles Stevenson, the
husband of plaintiff, was in the employ of one Mead, who controlled
an elevator on the grounds of the Chicago & Alton Railroad Company,
and while engaged in unloading a car, using due care, was killed
by the negligent running of & car of the defendant railroad company
against the car Stevenson was unloading. The railroad ecompany,
‘in answering the charges made, denies sll neglect, and: avers that
'Stevenson, by ‘his own carelessness, contributed to. the Ainjury of
which he diéd. These pleadings, both declaration and:answer,
have been eriticised. For the purposes of this trial they may be
‘taken as sufficient, leaving any further conmderatmn, if necessary, to
be settled hereafter by the court.

The question you are to determine is, was the defendant railroad
‘company neglectful in the performance of its duty, and did such neg-
lect cause the death of Charles Stevenson? The plaintiff, the widow
of Charles Stevenson, charges such neglect, and is bound to prove
the charge to your satisfaction. The law does not presume negli-
gence. Among thé material points to be determined is the con-
dition of the cars as they stood upon the ecorn track on the morn-
‘ing: of the twenty-seventh of February, 1883. Were they coupled
and properly secured by brakes? If they were, and the additional
cars which were afterwards set upon the same track were handled




