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motives already existing as a guaranty for the full performance of a
carrier’s duty.

There are, moreover, special reasons of convenience and policy why
this measure of damages may well be adopted between the parties
and sustained by the court. In case of loss or injury it avoids con-
troversy as to the value in foreign and distant countries, often a mat-
ter difficult to ascertain with any aceuracy, and uncertain and unsat-
isfactory on the proofs. The invoice value, as the limit of liability,
renders the ascertainment and adjustment of the damages compara-
tively easy, and tends materially to check the litigious prosecution of
exaggerated claims of damage which this court has been often called
on to rebuke,

Where such a stipulation is deliberately entered into, as evidenced
by the bill of lading and the shipment of goods under it, I think it
should, therefore, be sustained as one which is reasona.ble and com-
petent for the parties to make, and in no degree incompatible with
the principle of the decisions above referred to. The charge of the
circuit judge in Hart v. Pennsylvania R. Co. 7 Fep. REp. 630, is di-
rectly in point, sustaining the validity of such a stipulation as the
.present, and, as it seems to me, should be followed.

This exception is therefore allowed, and the amount due should
be adjusted accordingly.

Tap VENTURE.
(District Court, W. D. Pennsyloania. May Term, 1883.)

. 1. Towage—Tow-Boir AssuMiNg NEEDLEss HazARD.
: A tow-boat which voluntarily assumes a needless hazard is responsible for a
consequent injury to her tow.

9. BaME—Tow-BoaT HELD ANSWERABLE ¥OR INJURY TO Tow.

A tow-boat descending the Monongahela river, at a high stage of water, to
avoid the delay of awaiting her-turn through the locks at one of the dams,
passed over the dam safely, but struck her tow against a bridge-pier a short
dlstan{)}f below, and sunk one of her barges. Held, that the tow-boat was an-
swerable.

8. Same—Suir IN REM BY BAILEEs.
The bailees of & barge in ured by the ne%IIgence of & tow-boat may sue the
wrong-doing vessel in 7em m admiralty, and recover the full damages for the

-injury.

In Admiralty.
. Knox & Reed, for libelants.
<. Thomas Gy Lazear, for respondents.

Acmrsox; J. On the morning of February 5, 1883, ‘the. tow-boat
Venturenwas descending the Monongahela river, ha,vmg in tow two
_barges, one on either side of her, and three flats on the head of the
. barges, all loaded with coal; the width of the tow at the head being
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60 feet, and the length of the tow and boat combined being about 340
feet. The river had risen to the height of 15 feet at dam No. 2.
The Allegheny river was also high, and, being the master stream, had
backed up the Monongahela river to the extent, it is shown, of 18
inches at a point 8 miles above dam No. 2. As a consequence, the
current of the Monongahela was sluggish, and the witnesses think did
not exceed one mile an hour above and at that dam. When the
Venture reached the locks at dam No. 2, which, notwithstanding the
height of the water, were working at about the usual speed, she
there found two other boats which were entitled to precede her
through the locks. To have awaited her turn would have delayed
the Venture about one hour, which is not an extraordinary detention.
But to avoid the delay, the master of the Venture, after assuring him-
self of the state of the water, determined to go over the dam instead
of through the locks. He then believed it safe to do so, especially
in view of the fact that two other descending tow-boats, each with
some tow, had just pursued this course successfully. The Venture
passed over the dam in safety, but she struck her tow—the head of
the middle flat-—against the second pier from the right-hand shore of:
the railroad bridge which crosses the river at the distance of about 550
feet below the dam. The flat was injured and sunk; and this suit is
to recover damages for the loss of the coal which belonged to the
libelants, and for the injury to the flat of which they were bailees,
they being under contract to deliver it loaded with coal to the owner
at Pittsburgh. : o

The libelants maintain that the Venture should have gone through
the locks and not over the dam, which they contend was bad seamanship,
causing the disaster; but if not, that then the tow-boat is chargeable
with negligence in not avoiding the pier. The channel span of the
bridge is between the first and second piers from the right-hand shore;
and being a very short distance directly below the locks, descending
boats, after coming out of the locks, have a straight and safe course
down to and through this span. The outer wall of the locks extends
in a straight line down the stream the distance of 230 feet :from the
dam, the lower end of the wall being but 322 feet from :the span of
the bridge; while the second pier stands only 60 feet further out in
the river than this wall. Now, by reason of the height of the water,
the Venture was unable—or was supposed by her master to be un-
able—to pass under the bridge by way of any of the spans other than
the channel span; and to reach it after she had cleared the dam, it
was necessary to turn her tow from a straight line and work over
towards the right-hand shore.. This maneuver she was essaying when
she struck the pier. She had passed over the dam at the distance of
25 or 30 feet from the outer wall of the locks, with the second pier
of the bridge directly in front of the head of her tow; and as the
length of the tow and boat together was 340 feet, and the width not
less than 60 feet, it is plain that her movements were confined to
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very narrow limits. After her stern had cleared the dam the head
of the tow could not have been more than 200 feet from the pier, and
she had to work towards the shore =0 as to avoid the wall of the locks
on the one hand and the pier of the bridge on the other. It is pos-
sible that the current was somewhat stronger immediately below the
dam than above, and it was, perhaps, swifter than the witnesses think ;
but, whether 8o or not, it is not surprising that in the strait into
which the Venture had rashly brought herself evil should befall her.

True, several experienced river men express the opinion that it was
safe and prudent to pass over the dam in the then condition of the
river. But these witnesses were not present at that time, and I think
they overlook the dimensions of the tow, and do not sufficiently con-
sider the necessity the Venture was under to reach the channel span.
Undoubtedly the mere passage over the dam was safe enough, and
perhaps would have been unobjectionable had the Venture been able
to run any of the other spans of the bridge; but shut up as she was
to the channel span, and with the tow she had to manage, it was for
her a perilous undertaking. There was no necessity whatever for her
departing from the customary mode of navigating the river at that
place, to-wit, through the locks; and having voluntarily assumed a
needless hazard, she must bear the consequences of her master’s
temerity.

I need only add that if the water was as sluggish as is claimed,
and the passage over the dam a perfectly safe proceeding, then it is
impossible to acquit the Venture of culpable negligence in striking
the pier. ‘ :

The evidence, I think, establishes the correctness in amount of the
claim as set forth in the exhibit annexed to the libel. But if is con-
tended that the libelants have no such interest in the flat as to re-
cover in this suit for the damage to it, this being a proceeding in
rem against the Venture. The libelants, however, as bailees of the
flat, might have maintained an action at common law for these dam-
ages, (Ang. Carr. §§ 492, 493,) and no good reason is perceived for
denying: to such bailees the right to recover in admiralty full dam-
ages for an injury to property under bailment, whether the suit is in
personam or in rem. And for this view there is judicial authority.
The Minna, L. R. 2 Adm. & Ecc. 97. In the present case there
is no danger that the Venture may be subjected to a further claim,
for, whether bound to do so or not, the libelants have repaired the
flat at their own expense.

Let a decree be drawn in favor of the libelants for the amount of
their claim, with interest from February 5, 1883, with costs.
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BraNpE v. GinorrisT and another.
‘Cireust Court, B, D. Wisconsin. November 22, 1883.)

1. REMOVAL—COUNTER-CLAIM—SEPARABLE CONTROVERSY. .

A counter-claim interposed by one of two defendants, in a suit in equity in
the state court, does not survive a removal of the cause to the federal court;
and, no cross-bill having been filed, such counter-claim cannot be recognized
as presenting a separable controversy between two of the parties to the suit,
authorizing a removal under the act of 1875.

2. 8aME—PLEADING—CRO88-BILL.

The rules of chancery practice in the federal courts do not recognize a coun-
ter-claim as a valid form of pleading. A controversy in an equity suit, which
would be raised by & counter-claim in a state court, in a federal court must be

- presented by a cross-bill.

Motion to Remand Cause.

J. V. Quarles, in support of motion.

Geo. P. Miller, contra.

Dyer,J. This is a suit in equity, begun in the state court, to en-
join the sale on execution of certain real estate, alleged by the com-
plainant to be her separate property, but levied on to satisfy a judg-
ment recovered by the defendant Gilchrist against one Samuel Y.
Brande, it being claimed by the defendants that Brande is in fact
the owner of the property, and the defendant Blackman being the
officer who made the levy under the writ of execution. The com-
plainant and the defendant Blackman are citizens of Wisconsin.
The defendant Gilebrist is a citizen of New York. Both defendants
answered the bill of complaint. The answers deny that the com-
plainant is the owner of the lands upon which the execution levy was
made, and allege that the ownership thereof is in the judgment
debtor, Samuel Y. Brande. They also allege, among other things,
that the title asserted by the complainant was derived from her
father, the judgment debtor; that the conveyance under which she
claims was without consideration, was made with intent to hinder
and defraud creditors, and is therefore void. The answer of the de-
fendant Gilehrist also contains an equitable counter-claim, which,
in amplified form, repeats the allegations of that part of the pleading
which constitutes the answer proper, and demands affirmative relief,
to the effect that the conveyance from Samuel Y. Brande to the com-
plainant may be adjudged frandulent, and that the lands in question
may be held to be the property of the judgment debtor, and subject to
execution levy and sale on the judgment against him. The counter-
claim was demurred fo in the state court and the demurrer was over-
ruled. The complainant then removed the case to this court under
the act of 1875.

The defendants now move to remand for want of the requisite cit-
izenship of the parties, both the complainant and the defendant
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