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filed claims under the forty-third rule against the proceeds in the
registry, which have been allowed to the extent of about $900. As
between the libelant and this defendant, the earnings of the vessel
constituted the fund primarily liable for the payment of these liens;
and if any of her earnings remain in this defendant’s hands unac-
counted for, the libelant has a right to have these liens to the amounut
of $900 paid out of such earnings by the defendant before the pro-
ceeds of the vessel in the registry are charged with these liens; and
if the defendant will not pay these liens out of these earnings, the
primary fund applicable thereto, then the libelant has a clear and
undoubted equity to have these liens charged upon the defendant’s
share of the proceeds of the vessel in the registry, before his own
share 18 burdened with them; at least, to the amount of these earn-
ings in the defendant’s hands. This equitable right ean thus be en-
forced and satisfied, and a decree “according to law and justice”
would seem to require this to be done. In the language of Warg, J.,
in the case of The Larch, 3 Ware, 33, the vessel “would only be liable
for the balance of the liens after appropriating the funds in his pos-
session arising from her earnings; for it was his duty to appropriate
these before resorting to the vessel.” And so it is the duty of this
defendant, before making any claim to the proceeds of this vessel,
and suffering these liens to be charged wholly upon the vessel, to
appropriate to the payment of them any balance of earnings in his
hands. Justice, under the forty-third rule, demands that this should
be required of him now, and an account of these earnings must be
taken in order to ascertain how much of these liens is to be wholly
charged on this defendant’s share of the fund in the registry. It is
in the common course of the admiralty to recognize the equitable
rights of the parties before it; to marshal liens according to their
priorities; and to distribute any funds in its possession so as to sat-
1sfy the equitable rights of the parties before-it, without turning them
over to further suits in other tribunals. Ben. Adm. Pr. § 560; The
Eleanora, 17 Blatohf. 88, 105; In re Wright, 16 Fep, Rer, 482; Macl.
Shipp. 706, 707. : : v

The report of the commissioner as to the claims of the various pe-
titioners is sustained, and the exceptions overruled.

Tae Hapst.
(Distriet Court, 8. D. New York. November 1, 1883.,

By, oF LADING — CoMMON CARRIERS — PARTIAL LIiMITATION oOF LIABILITY —
VALUE oF Goops,

A stipulation in a bill of lading that * in case of loss, damage, or non-deliverv
the ship-owner shall not be liable for more than the invoice value of the goods,”
is valid a5 a'reasonable regulation providing a rule of damages in cage of loss,
competent to the parties to adopt, and conveniént and politic in practice, for
the speedy settlement of losses and the suppression of litigation,
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In Admiralty. '

Sidney Chubb, for libelant.

Butler, Stillman & Hubbard, for claimant.

Brown, J. Under a decree of this court adjudging the libelant en-
titled to damages for injuries to 14 cases of goods shipped on the
Hadji from New York to St. Thomas, West Indies, for negligence in the
construection or repair of her ballast tanks, (16 Frp. Rep. 861,) the
damages have been adjusted by the commissioner upon the basis of
gix and one-half cents per yard as the market value of the goods at
3t. Thomasg, if uninjured. Exceptions have been filed fo this finding,
grounded upon the provisions of the bill of lading, which, besides
undertaking to exempt the ship from losses through negligence, con-
tained a clause in these words: “In case of damage, loss, or non-

.delivery, the ship-owners are not to be liable for more than the in-

voice value of the goods.” The invoice value was five cents per
yard instead of six and one-half. The latter price has been allowed
by way of damages, on the ground that where the injuries were
caused by the fault or negligence of the vessel or her owners, any
limitation upon the recovery of full damages is invalid.

The case of The Hindoo, 1 FEp. REP. 627, which is referred to us
authority for this view, does not seem to me to meet the present case.

An examination of the record in this court shows that the limitation

of liability in the case of The Hindoo was fixed by a printed form of

‘the bill of lading at £100; the value of the goods shipped was very

much greater; and the clause of limit-tion was a general one, appli-
cable to all shipments and all goods, without any reference either to
the cost or value or amount of goods shipped. The limitation to

£100 was, therefore, manifestly as arbitrary and as unreasonable as a

general exemption from all liability would have been, and justly held,
therefore, to be within the principles laid down in Railroad Co. v.
Lockwood, 17 Wall. 857, and in Bank of Kentucky v. Adams Exp. Co.
93 U. 8. 174. Those cases, however, expressly recognize the lawful-
ness of stipulations for limitation of liabilify which are just and rea-
sonable, and it is for the court to determine whether any. particular
limitation is just and reasonable, and consistent with the rights of the
community and sound policy.

In the case of Express Co. v. Caldwell, 21 Wall. 264, STRONG, J.,
says, (page 266:)

«Tt is undoubtedly true that special confracts with their employers, limiting
their liability, are recognized as valid, if m the judgment of the courts they
are just and reasonable, if they are not in conflict with sound legal policy,

% * * gandeven when sucha stlpuldtlon has been obtained, the court must
be able to see that it is not unreasonable.” ,

Again he says, (page 267:)

« Yt i8 now the settled law that the respons1b111ty of a comimon éarrier may
be limited by an express agreement made with his employer at the time of
his accepting goods for transportation, provided the limitation be such as
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the law can recognize as reasonable, and not inconsistent with sound publie
pohcy

In several decisions of the federal courts in this and other cirecuits,
the stipulations of express companies limiting their responsibility to &
fixed sum, unless a larger value of the goods was disclosed, have been
held to be reasonable and sustained as valid, as in effect fixing by
agreement the value of the goods. Hopkins v. Westcott, 6 Blatehf.
64; Muser v. Amer. Ezp. Co.1 Fep. Rep. 382; Mather v. Amer. Erp
Co. 2 Fep. Bep. 49. So various stipulations in bills of lading, or in
carrier’s receipts, have long been held competent, in case of loss or
damage, to change the burden of proof from the carrier and throw it
upon the shipper, to enable the latter to recover, (Clark v. Barnwell,
12 How. 272; Transp. Co. v. Downer, 11 Wall. 129; Wertheimer v.
Pennsylvania 'R. Co. 1 Fep. Ree. 232;) and in the case of Exp. Co.
v. Caldwell, 21 Wall. 264, above referred to, a stipulation requiring
all claims for damage or loss to be made within 90 days, was upheld
as a reasonable limitation. Lewis v. Great Westem etc Co, 5 Hurl
& N. 867.

In stipulating, a8 in thls bill of lading, tha,{; in case of lossor dam-
age the liability of the ship-owners should not extend beyond the in-
‘voicé value of the goods, the parties have in effect agreed upon the
value of the goods for the purpose of adjusting any loss that might
arise; they have provided a rule of damages for themselves, to the
eﬁect that the owner should be indemnified for the actual cost of his
goods, but should not claim any expected profits in a foreign market.
There appears to me to be nothing so unreasonable or impolitic in
this st1pula.t10n, o rule of damages, as to warrant the court in hold-
ing it void. In principle, it falls within the cases above cited of
reasonable regulaiions which it is competent for the parties to make.
It has nothing analogous, as it seems to me, to those stxpulatmns'
‘which provide for & total exemption of a carrier from liability for his
own negligence, vhich the supreme court, in Razl'road Co. v. Lock-
wood, and in other cases, have condemned.

The foundation of the rule i in the cases last referred: to 15‘ sa,ld by
Stroxng, J., (93 U. 8. 183) to be “that it tends’ to the greater ‘sgenrity
of consignors, who always deal with such carriers at a disadvantage;
it tends to induce greater care and watehfnlness in:those to ‘whom
“an owner intrusts his goods, and by whorn alone the needful care can
be exercised. Any contract that withdraws a nmofive for siich care, or
that makes a failure to bestow upon the duty assumed extreme vigi-
lance and caution more probable, takes away the senp‘rityof $he ¢on-
signors, and makes common carriers more antelisble.” . In-a stipu-
lation which subjects the carriex-to liability for all acbual- .cost or
-outlay, and in effect’ ‘merely excepts expected profits, there is.no lack
.of inducement in the carfier-to the utmost care and diligence; nor
can the additional lability for expected profits, through recovery of
the value in a foreign market, be deemed to add substantially to the
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motives already existing as a guaranty for the full performance of a
carrier’s duty.

There are, moreover, special reasons of convenience and policy why
this measure of damages may well be adopted between the parties
and sustained by the court. In case of loss or injury it avoids con-
troversy as to the value in foreign and distant countries, often a mat-
ter difficult to ascertain with any aceuracy, and uncertain and unsat-
isfactory on the proofs. The invoice value, as the limit of liability,
renders the ascertainment and adjustment of the damages compara-
tively easy, and tends materially to check the litigious prosecution of
exaggerated claims of damage which this court has been often called
on to rebuke,

Where such a stipulation is deliberately entered into, as evidenced
by the bill of lading and the shipment of goods under it, I think it
should, therefore, be sustained as one which is reasona.ble and com-
petent for the parties to make, and in no degree incompatible with
the principle of the decisions above referred to. The charge of the
circuit judge in Hart v. Pennsylvania R. Co. 7 Fep. REp. 630, is di-
rectly in point, sustaining the validity of such a stipulation as the
.present, and, as it seems to me, should be followed.

This exception is therefore allowed, and the amount due should
be adjusted accordingly.

Tap VENTURE.
(District Court, W. D. Pennsyloania. May Term, 1883.)

. 1. Towage—Tow-Boir AssuMiNg NEEDLEss HazARD.
: A tow-boat which voluntarily assumes a needless hazard is responsible for a
consequent injury to her tow.

9. BaME—Tow-BoaT HELD ANSWERABLE ¥OR INJURY TO Tow.

A tow-boat descending the Monongahela river, at a high stage of water, to
avoid the delay of awaiting her-turn through the locks at one of the dams,
passed over the dam safely, but struck her tow against a bridge-pier a short
dlstan{)}f below, and sunk one of her barges. Held, that the tow-boat was an-
swerable.

8. Same—Suir IN REM BY BAILEEs.
The bailees of & barge in ured by the ne%IIgence of & tow-boat may sue the
wrong-doing vessel in 7em m admiralty, and recover the full damages for the

-injury.

In Admiralty.
. Knox & Reed, for libelants.
<. Thomas Gy Lazear, for respondents.

Acmrsox; J. On the morning of February 5, 1883, ‘the. tow-boat
Venturenwas descending the Monongahela river, ha,vmg in tow two
_barges, one on either side of her, and three flats on the head of the
. barges, all loaded with coal; the width of the tow at the head being




