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So that this case is not within those d'ecisions, whilo it may be said
to be within the authority of other decisions which were cited on the
argument. As I have said, if I were clear in the view that this pe-
titioner should be released, I would issue the writ and discharge him;
it is because I am not clear that I decline to issue the writ, the con-
sequence of which would be his discharge; in other words, I am not
satisfied that he ought to be discharged from custody•.
I am the more inclined to this view because by this decision he

does not lose the protection of the treaty if he is entitled to it, for
he can set it up in the indictments which have been found against
him, and the process which has been issued from the state court; and
he can take the opinion of the supreme court of the Unit,ed States
upon the question, if he is entitled to the immunity he claims under
the treaty, after the case has passed through the various courts of
the state; or he can, I suppoSe, go to the supreme court of the
United States Rnd apply for a writ of hal/cas corpus, and if he is
entitled to jt that court can give him the protection of the treaty.
So that, in deciding the case in this way, I do not deprive him ulti-
matelyof any remedy which he has under the treaty between Peru
'and the United States; and I may add that, in view of the con-
flict between some of the state courts and some of the inferior courts
of the 'United States upon this subject, it is very desirable that this
question, confessedly of the greatest importance, and now occasion-
ally arising,shquld be decided by the supreme court of the United
States. So that, not being satisfied that the petitioner is now enti-
tled to be discharged from the writs which have been issued against
him, I shall not direct the writ of habeas corpus to issue, for, if issued
and served upon him, I should not, as at present advised, release
him from custody.

BAKER MANUF'G Co. 'V.WASHBURN & MOEN MANUF'G Co. and another.

(Circuit Court, S. D. Iowa, C. D. September, 1883.)

PATENT-RIGHT-LICENSE-INJUNCTION, WHEN DISSOLVED, WHEN GRANTED•.
The complainant is the licensee of a certain patent-right owned and con-

trolled by the defendants. The license stipulated that the royalty to be paid
by the complainant should be no greater than that charged to any other licensee.
The complaint avers that the defendants charge one H., another licensee of the
same right, a rovalty smaller than charged the complainant. !tis further
averred that the defendants threaten to annul the complainant's,license for

of the royalty originally,fixed therein,and also to Slle the com-
plaman,t for mfringement of the patent because of such non-payment. On a
motion to dissolve 8 preliminary injunc:tion against the defendants,
it was held, (1) that,in so far as the injunction restrained the defendant· from
suing to recover the royalty provide<! in the compl"inant's license, it must. Qe
dissolved, because the 'complaina!lt has an ample defense, and a plain, speedy,
and adequate remedy at law; (2) that so much of the injunction as restrains
the defendants from declaring the complainant's license forfeited for non-pay-
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ment of the royalty at the rate originally fiXed therein, should remain in force,
as the damages resulting to the complainant from a pUblic declaration of the
forfeiture could not readily be ascertained and compensated in money.

On Motion to Dissolve or Modify Injunction.
The complainant is a corporation engaged in the manufacture of

barbed wire under a license from the defendants, who are the owners
of certain letters patent oovering not only the produot itself, but also
machines for manufacturing the same. Among other things the said
license provides as follows:
.. The royalty to be paid under this license shall not be greater than that

charged to any other party licensed after the first day of January, A. D. 1881,
under tbe said several letters patent, or any of them hereinbefore mentioned
by date and number. by said Washburn & Moen Manufacturing Company;
that is, if said Washburn & Moen Manufacturing Company shall hereafter
conclude to and does license any other party or parties, during the continu-
ance of'this license. to manufacture and sell barbed fence wire in the United
States and territories under said letters patent, or any of them hereinbefore
mentioned by date or number. at a less sum per pound than tbree-foUl'tbs
(!) of a cent, then and thereafter the royalty to be paid by said Baker Man-
ufacturing Company to said Washburn & Moen Manufacturing Company
under this license shall bathe same as such reduced royalty." .
The bill avers that since the exeoution of said lioense the defend-

ants have exeouted to one Jacob lIaish, of Chicago, lllinois,a contract
of license, whereby the said Raish is to pay no royalty or lic.ense fee
for the first 4,000 tons of wire to be manufactured and sold.annually
by him, and that for the second 4,000 tons the said Raish is to pay
a royalty or license fee of 50 cents per hundred pounds only, and that
ever since the granting of said license the said Haishhas continued
to manufacture and sell barbed wire by virtue thereof; by reason
whereof the plaintiff claims to be entitled to have its license SP mod-
. ilied as to conform the royalty to be paid to that specified in the
license given to said Haish.
It is averred that since discovering the existence andterrnB of the

contract between defendants and said· Raish, complainant has paid
royalty only under protest, and has demanded a of its
license, which defendants· refuse to make or grant;. also that defend.
ants threaten to annul plaintiff's license if. plaintiff ceases to make
payments of royalty as therein provided, and to bring suit against it
for infringement of the patent owned and controlled by them. The
prayer of the bill is as follows: .
"Wherefore plaintiff prays that a of this court may be entered herein

adjUdging that plaintiff's.said license be so modified as to conform in the roy-
alty to be paid to the license so granted by defendant£! to said .facob Haish.
That pending this suit an injunction issue restraining said defendants, or either
of them, or their agents or attorneys, from. annulling orattenipting to annul
or revoke said license until the final decree sha111;>e entered herein, and fUl'ther
restraining said defendants. or either of them; or their 'agents or attorneys,
from instituting any suit or action against the plaintiff by reason of its fail-
nre to pay the royalty prOVided for in and by said license, and for such other
and further relief as to equity and good conscience may seem meet, and costs."



Wright, Cummins It Wright,for complaina'nt.
Lehman It Park, for respondent.
McCRARY, J. 1. The preliminary injunction is broad enough in

its terms to restrain the defendants from annulling, or attempting to
annul or revoke, the complainant's license for any cause whatever,
and it, therefore, goes beyond the scope of the bill. The purpose of
the bill is to prevent a cancellation of the complainant's license, be-
cause of its refusal to pay a higher royalty than that exacted by de-
fendants from Haish. The mandate of the writ should go no further
than the allegation of the bill, and it will be modified accordingly.
2. In so far as the injunction restrains the defendants from insti.

tuting any or action against complainant to recover the royalty
provided in the license of complainant, it must be dissolved, for the
reason that it is wholly unneceBsary for the protection of complain-
ant's rights. If the allegations of the bill be true, the amount of
royalty to be paid by cOmplainant has been reduced by the action of
defendants in granting license to another at lower rates, and, this
being so, the complainant is only bound to payor tender the reduced
rates and its license will remain in full force. If sued for such roy-
alty, its defense at is ample, and its remedy plain, speedy, and
adequate. Itneeds no affirmative aid from any court, either of law
or equity, to enable it to defend. It can proteot its rights by its own
action in complying, or offering to comply, with the terms of its con-
tract.The defense of such a suit would be that of a tender of pay-
ment or satisfaction in full of the demand sued upon; and it will
not, of course, be claimed that the aid of a court of equity is required
to establish it. Florence Sewing-machine 00. v. Singer Manuj'g 00.
S Blatchf. 113.
3. We think that so much of the injunction as restrains thede-

fendant from declaring a fol'feiture of the complainant's license for
non-payment of royalty at the rate originally fixed therein, should
remain in force. A public declaration of such a revocation might
greatly injure the business of the complainant, and the damages
:,could not readily be ascertained and compensated in money. It
would destroy, iIi a great measure, confidence in the right and title
of complainant, and thus disable it from making sales. Persons deal.
ing in patented articles must be able to assure the public that they
have a clear right to do so, in order to secure patronage, since both
seller and buyer may be liable in damages if the article is sold in
violation of the rights of the owner of the patent-right. Upon this
point we concur in views expressed by the su,preple judicial court
.of MaB.sachusetts in Florence Sewing-machine 00. v. Grover <£ Baker
Sewing-machine 00. 110 Mass. 1.
Let an order be entered in accordance with this opinion.
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H!.MMERSCHLAG MANUF'G CO. 'V. WOOD and others.
(Circuit Court, D. Ma8'llchusetta. October 11,1883.)

PATENTS FOR INVENTIONS. .
• The defendants' processheld an infringement of claim 5 of the reissued
ent No. 8,460, granted to Hammerscblag for ,3 process of making waxed paper
by machinery. The court, in granting the injunction, follows the opinion
in Hamme1',cltlag v. Scuuwni, 7 IfED. REp, 584, and Bume v. Ga1'retl1 9 FED,
REP. 43.

In Equity.
, Roscoe Conkling and Louis W. Frost, for complainant.
George E. Betton, for defendants.
LOWELL, J. The plaintiffs move for an injunction upon an alleged

infringement of claim 5 of the reissued patent, No. 8,460, granted to
Hammerschlag, for a process of making waxed paper by machinery.
Tee original patent has not been furnished me, and I do not under-
stand that any point is made at this time against the reissue as dis-
tinguished from the original. This claim was construed and upheld
by Judge BLATCHFORD in an elaborate and careful opinion. Hammer-'
schlag v. Scamoni, 7 FED. REP.584. He found that the invention was
new and useful, and what he calls a pioneer and foundation patent',
entitled to a very liberal construction. Similar'evidence of the state
of the art is given in this case. This decision was followed in the
third circuit in Hammerschlag v. Garrett, 9 FEb. REP. 43. The c1aim
in question is as follows:
" The method herein set forth' of waxing paper, consisting in spreading the

wax upon the surface, heating the paper from the opposite side to spread and
fuse the wax into the fabric of the paper, removing the surplus wax, and re-
melting and polishing the wax upon the paper, substantially as set forth."
The wax is spread upon the paper,by means of a heated cylinder,

which revolves in a bath of melted paraffine. It then passes over a
heated ,rollerwhich.diffuses then over a syraperwhich re-
moves the surplus wax, and then over a polishing roller and' is wound
upon a reel.
The plaintiffs' witnesses describe the defendants'machine as hav-,

ing a cylinder revolving in a bath of wax. The defendants' witnesses
Bay that it, revolves somewhat above that bath, anduever touches it.
Granting this to be so, the defendants have a machine which carries
the web of paper under a bar and through a bath of wax, then over
a scraper. then between two heated cylinders, and over a roller. The
defendants' machine, considered as a combination of de-
vices, differs somewhat from that of the patent, and is mote simple ;
it gets rid of one cylinder. The principal difference is that it p&sses
the web through the bath dil'ectly;instead of passing the cylinder,
through it; and then passing the paper over the cylinder. I find,how-,
ever, that the wax is spread, equalized,polished, and diffused 1;Iy the
clefendants'machine, and if the fifth claim.of rei5.sue 8,460 is to haVE!


