158 : FEDERAL REPORTER,

In re Accounting of Barnes, Assignee of Vetterlein & Co.
(Distriet Court, S. D. New York. October 8, 1883.)

1, BANERUPTCY—AGRSIGNEE’S A C00UNTS—B0ooK-KEEPER.

‘ OUn an assignee’s accounting in bankruptcy, charges for the employment of
8 book-keeper will not be passed beyond what ig proved to have been neces-
sary in the administration of the estate, nor for a longer period than the exi-
gencies required.

2. BaME—RENT,

‘Where charges are made for a book-keeper employed partly in the personal
business of the assignee and partly for the estate, no apportionment of charges
by the assignee will be approved, except upon proof of the services rendered,
their necessity, and reasonable value. And the same rule applies to rent for
offices used for both purposes.

3. SaAME—QUANTUM MERUIT.

Where a scparate office, or office privileges, are proved to be necessary in the
business of settling a bankrupt estate, and such office room is furnished'in a
building of which the assignee is landlord and owner, he may be allowed,on a
quantwn merudt, the reasonable value of such room as is proved to have been
necessary, for the necessary period, subject, however, to the jealous scrutiny
and suspicion which attach to such a claim by the assignee in his own favor.

4, SAME—REMISSION PROCEEDINGS,

It is not the duty of an assignee to litigate legal demands in the interest of
one set of creditors against another; and where a legal preferred demand in
favor of the United States against the bankrupts, as a forfeiture for the value
of goods fraudulently imported by the bankrupts, has been allowed by the dis-
trict and circuit courts, any application for remission should be at the expense
of the general creditors interested.

5. SAME—ORDER OF COURT.

An order from the court for the payment of certain disbursements in such
proceedings having been obtained, the dishursements made were passed in the
agsignee’s account.

6. SAME—ATTORNEYS' CHARGES.

The attorneys having charge of the proceedings in behalf of the assignee
were bound to take steps to procure indemnity from the general creditors, in
whose interests the remission proceedings were instituted by them, before in-
curring large expenses therein; not having done 8o, and the proceedings being
fruitless and without benefit to the estate, held, neither they nor the asgignee
haddany claim for their services in the remission proceedings, as against the
fund.

In Bankruptey.

James K. Hill, for the assignee.

Samuel Clark, for the United States.

Brown, J. In determining the- exceptions arising upon the re-
port of the special examiner on the accounts of the above assignee, 1
find it impossible to reach any satisfactory result. The difficulties
attending the administration of this estate through nearly 13 years
have been exfraordinary; the necessary expenses seemingly intoler-
able; and to these are added further claims, which are clearly inad-
missible as they stand, but which ecannot be wholly disallowed with-
out evident injustice.

The assets collected, exclusive of interest on deposits, have been
about $114,000. The collections were all made, except about $7,000,
prior to January 1, 1878, or within less than two years of the assignee’s
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appointment. Of these collections about $34,000 were ordered dis-
tributed by a dividend among the general creditors in September,
1871, prior to the presentment of the claim of the United States.
The elaim of the latter, amounting to about $100,000, for the value of
property forfeited by the bankrupts through frauds in importations
several years before the bankruptey, was presented in 1872, and ad-
judged a legal demand by the district and ecircuit courts, and would
absorb all the residue of the assets. A pa,yment of $3,000 on ac-
count of this claim was ordered and paid in 1882.

" By the assignee’s accounts presented to the special examiner all
the residue of the estate, however, above the two sums above paid, or
ordered paid; would be absorbed in the expenses of its administra-
tion. = Some further collections are expected to be made from several
life-insurance policies adjudged to belong to the estate; but these
cannot swell very much the aggregate amount realized from the es-
tate; and from the policy on.the life of T. H. Vetterlein it is doubt-
ful if as much can be realized as the estate has already expended in
keeping it alive, and the wisdom of the course adopted, and of the
orders allowing the payments to be made upon it, may well be ques-
tioned. In re McKinney, 15 Frp. Rep. 535. Deducting these and
other similar advances for the preservation of the estate, there re-
main some $80,000 of charges and allowances asked for in the as-
signee’s account upon collections which may possibly reach $130,-
000, begides interest. Difficult and extraordinary as this bankruptey
has been from its inception, it does not warrant any such excessive
-proportion of expenses to collections as would arise from an allow- -
ance of the charges claimed.

The main large items making up the bulk of this a.mount of ex-
penses are:

(1) Thefees of various attorneys inNew York and Philadelphia,

about - - - $25,000

2) For Mr. Sharp, as book keeper, 13 yea,rs, about, - 16.000
3) Rent of offices, 13 years, about - - - 6,000
g Extra allowance asked for assignes, - - 24,000

Of the remainder, some $4,000 already paid, and $2,000 not yet
paid, were incurred in the endeavor to procure a remission by the
secretary of the treasury of the claim of the United States above re-
ferred to. Of the first three items, more than three-fourths have
been incurred since January 1, 1873, during which period only about
$7,000 have as yet been collected; while upwards .of $105,000 was
collected prior to thattime. There have been several attacks by suit
against the assignee, involving, it is said, the entire assets in his
hands, against which it was necessary for him to defend ; and most
of the collections were obtained through suits in one form or another;
go that the estate has thus been kept in perpetual litigation, not
merely in the enforcement of the rights of the assignee against others,
but in self-defense against unfounded claims.
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In the careful report submitted by the special examiner he has al-
lowed the attorneys’ bills without reduction. For the item of book-
keeper he has allowed $7,500; for rent, $650, during the first 13
months only; and he has not recommended any extra allowance to
the assignee; making a reduction in the gross amount claimed of
$34,275. - Both the assignee and the government have excepted to the
report: the former for the disallowance of the amounts charged in
the first three items above stated; and the government for the allow-
ance of certain portions of attorneys’ fees.

1. It is impossible to justify the employment of Mr. Sharp as a book-
keeper, at a large expense to the estate, during the long period of 13
years, as claimed. There wag nothing sufficient to warrant his long
retention at such an expense. After January 1, 1873, little remained
to be done in the ordinary business of a book-keeper. The collec-
tions were already chiefly made. The extraordinary litigations which
followed doubtless required the frequent services of Mr. Sharp, or of
some competent person, as an expert to examine the books, and to
testify in the various causes. In the remission proceedings, also, Mr.
Sharp doubtless rendered services of a most laborious and pains.
taking character. These purposes, however, are not, in my judg-
ment, sufficient, with the little ordinary business of the estate remain-
ing after January 1, 1873, to justify the continuous employment of a
book-keeper during 10 years following at a constant salary of $1,200.
During most of this time Mr. Sharp was also employed in other
business in which the assignee personally was interested; and the
charge of $1,200 is an apportionmént of his salary made by the as-
signee by a general estimate, upon data which do not sufficiently ap-
pear to ‘make it possible for the court to sanction it. Charges in
gross, made in this manner, for the services in part of a person other-
wise employed by the agsignee individually, cannot pass in that
shape, and can never be allowed, except upon proof of the services
rendered, their necessity, and their reasonable value.

From the entry of October 17, 1871, it appears that Mr, Sharp’s
services began June 28, 1871, at the rate of $2,000 per year; and
there is nothing' indicated by the debit and ecredit sides of the
assignee’s account, or in all the explanatory evidence, from which
I am satisfied that it was necessary to continue his services at such
a salary beyond the end of December, 1872, a period of 18 months,
which, at $2,000 per year, would amount to $3,000. In allowing
$7,500 for Mr, Sharp’s entire services, the examiner has, in effect,
allowed $4,500 for subsequent services,—a liberal amount, as it seems
to me, for everything whish the proof discloses; and to reach this
sum, at least $1,000 or $1,500 must be charged to the acecount of
his services in the remission proceedings. The same remarks apply
in part to the charges for rent. The sum of $1,300, charged by the
assignee for the first 13 months at the rate of $100 per month, is an
apportionment made by the assignee of a larger sum paid by him
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for offices which were in part used for his own business, the rent of
which was “equated” by him, as he says, according to the space
occupied by each; but neither the whole rent paid nor other suffi-
cient data are given in evidence, from which the court can see whether
the apportionment made was proper or not, and it must, therefore, be
disregarded, and only such allowance be made for rent as the evidence
shows to have been necessary and proper for the uses of the estate.

2. Where an office or office room is actually necessary for the busi-
ness of an estate, I think an assignee, who, as landlord, having
premises to let, has used any of his own premises for office purposes
in addition to what he was otherwise using in his own business, may
be allowed a reasonable compensation for such rooms as are proved
to have been necessary, and for so long only as the necessity exists.
If the case is such that he must otherwise have rented office room
from others, I think he may charge the reasonable value of what he
has saved the estate by furnishing office rooms in his own building.
But as such an arrangement involves a dealing with himself in a
double character, i. e., as a trustee, and as a private individual hav-
ing opposing interests, no contract made by himself in these conflict-
ing capacities, and no charges made by, or vouchers given to, himself,
have, in themselves, any legal force or validity; he can recover only |
on a quantum meruit, and the burden is upon him to prove clearly,
and under circumstances which the law declares, and which general
policy requires, shall be regarded with suspicion and jealously seru-
tinized, the necessity of hiring the rooms furnished by him, how
much room was necessary, whether adapted to the requirements of
the estate and not unnecessarily expensive in character, how long the
necessity existed, and the reasonable value. I am satisfied that all
the office room and privileges required for the uses of the estate, and
of suitable character, could have been obtained during the first 13
months for the sum of $650, which the examiner has allowed, and
that $300 for the following year, and $250 per year for the remain-
ing 10 years, would have procured all the suitable room and privi-
leges which the necessities of the estate required, and that those
amounts are all that should be allowed to the assignee for such priv-
ileges in his own building.

3. Considering that the debt of the United States had been adjudged
a valid claim against the estate by the district and circuit courts, it
is not without difficulty that the large charges and expenses which
the assignee incurred in subsequently attempting by the remission
proceedings to get rid of that claim ean be allowed. These expenses,
with what must be included for Mr. S8harp’s services, as above stated,
amount to about $6,500 or $7,000, if the unpaid item of $2,000 for
attorneys’ fees be also included. Conceding even that the remission
proceedings were in the nature of an appeal to the equitable powers
of the secretary of the treasury, the question was not one in which the
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assignee as such had any direct interest. The claim of the United
States had been finally adjudicated as a legal demand against the
estate by the district and circuit courts. ,

The question of remission was one in which the general creditors,
as the persons to be prejudiced by the preference to the United States,
should its claim stand, were the only persons concerned, as respects
the assets of the estate, and they were the persons, therefore, who
should have borne the burden of any litigation which was necessary
in their interest to set the claim of the government aside. It is not
the ordinary duty of an assignee to litigate and resist by successive
appeals one set of creditors’ claims in the interest of another set of
creditors. The ereditors themselves have the right to take all neces-
sary legal steps to protect their own interests against other ereditors
whose claims they think should be disallowed. And when it is per-
ceived that further proceedings for relief against a legal but inequi-
table demand (such as this claim of the United States for a forfeiture,
above $5,000 or $6,000, clearly was, since it resulted in no punish-
ment of the guilty bankrupts, as the statute intended, but in sheer
robbery of their creditors, who were innocent) is likely to involve a
large outlay for the benefit of the general creditors, it is the evident
duty of the assignee either to obtain the express order of-the court,
on notice to the creditors, allowing such proceedings at the expense
of the estate, or else to obtain indemnity from the ereditors for whose
interest the proceedings are taken. At an early stage in the remis-
sion proceedings it was evident that the expenses would be large. It
was protracted through four or five years, and in the end unsuccess-
ful. In effect, the United States, the successful litigant, is now asked
to pay, not only all the necessary disbursements, but some $3,000
fees of attorneys and counsel in an unsuccessful effort to set aside
their legal demand. All these expenses have been paid by the as-
signee, excepting $2,000 charged by his attorneys for their own serv-
ices. The charge itself is a light one for the time and labor expended
in these proceedings; and, if they are in a position to claim compen-
sation, they are doubtless entitled to at least this amount. The as-
signee no doubt acted in good faith upon the advice of his atiorneys.
But the attorneys were the responsible advisers of the assignee, and
had charge and direction of all the proceedings. Before going far
in such expensive Jitigation they were bound to. take measures to pro-
tect the estate from any considerable loss in case of failure, by ob-
taining indemnity from the general creditors in whose interest alone
the proceedings were conducted, unless the court should authorize
the proceedings to go forward at the expense of the estate; and hav-
ing neglected -these precautions, and thus involved. the estate in a
fruitless litigation at large loss, they are in no position to claim com-
pensation for their own services in that proceeding, but must be re-
garded as prosecuting at their own rigk; so far, at least, as their own
compensation is concerned.
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- If the court, looking back, could see that it might possibly have
ordered the remission proceedings to have been prosecuted at the ex-
pense of the estate, it might justify it now, But no such order, it is
believed, could have been granted. The order of Judge BraTcaFORD,
reciting that it was “a proper case for an inquiry as to remission,” had
no reference to the question at whose expense such proceeding should
be had, and furnished no authority or excuse for incurring large ex-
pense without first obtaining indemnity from the general creditors, for
whose benefit alone the proceeding was taken, or, upon their refusal
to give it, for not abandoning the proceeding. A subsequent order
did, however, authorize the assignee to pay certain disbursements,
and upon this ground I pass the disbursements already paid. The
charges for service of the attorneys, whose duty it was as the responsi-
ble advisers of the assignee to protect the estate from loss, eannot be
allowed. ' ' ‘

4. The exceptions also taken by the government to the attorneys’
charges on the accounting must be in part sustained. The accounting
was first directed to be had before Register Allen in December, 1879,
where full opportunity existed for all the proof necessary to sustain all
just charges of the assignee and his attorneys. - That proceeding was
pending before the register 16 months. The government excepted
to their claims, and they put in such testimony as they were advised,
both being examined. The atforneys then claimed $250 only on the
accounting, and that has been allowed. But when the report was
filed, the testimony was found to be so vague and general that the
court was unable to determine the claims and exceptions presented;
and in January, 1882, a further reference to a special examiner was
thereby made necessary, upon which an additional sum of $1,285 is
charged by the attorneys, besides a considerable sum as fees of the
examiner. Had the accounts and charges been properly authenti-
cated and proved before Register Allen, as the assignee and his at’
torneys were bound tp establish them clearly and in detail, when
excepted to, it would have involved only a comparatively small addi-’
tional expense, and the subsequent proceedings would have been
avoided. The proceedings before the special examiner, also, have
been unjustifiably prolonged, and marked by great prolixity and
repetition of vague generalities, caused largely, no doubt, by the great
delay in the accounting; no attention to the law as to quarterly ac-
counts having been given, I éan allow, therefore, but $250, in addi-
‘tion to the amount allowed before the register for all services of the-
attorneys, in connection with the assignee’s accounting up to and
including the entry of the order hereon.

The other items excepted to, which are of a general character,
should, I think, be allowed. :

- Considering the peculiar and altogether exceptional character of
this bankruptey, it seemed to me a case in which some additional
compensation might be allowed to the assignee; but upon submission
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of the question, together with all the proofs and arguments to the
circuit judge, as required by rule 30, it is not considered that the
circumstances are of such a nature as to authorize a special allow-
ance.
. The opinion of the circuit judge states the reasons for this con-
clusion.

An order may be entered passing the assignee’s accounts as al-
lowed by the special examiner with the above modifications.

May ». Le Crae and others, Ex'rs, ete. (No. 6077.)
Browning, Assignee, v. HurDLE and others. (No. 6073.)

SamME v. BrapsEaw and others. (No. 6074.)

(Circuit Court, 8. D. Illinois. December 12, 1882.)

1. INsoLVENCY—DEEDS oF TRUsT— WHEN DEEMED FRAUDULENT.

Under the bankrupt law, as amended by the act of June, 1874, it was nec-
essary that these things should concur in order to render a deed of trust ia-
valid: Itmust have been executed within two months of the filing the peti-
tion in bankruptcy; the bankrupt must have been insolvent, or it must have
been made in contemplation of insolvency; the deed of trust must have been
made with a view to give a preference; the party to whom the trust deed was
made must have had reasonable cause to believe that the bankrupt was insolv-
ent at the time, and must have known that the deed of trust was made in
fraud of the bankrupt law.

2. SAME—INSOLVENCY DEFINED.

The general definition of insolvency in the bankrupt law, as stated by the
courts, is an inability in the bankrupt to pay his debts as they mature in the
usual course of business. ‘ .

8. SaME—WHAT KNOWLEDGE ON THE PART OF THE PREFERRED CREDITOR WILL
BE SUFFICIENT TO INVALIDATE THE DEERD.

The supreme court of the United States makes a distinction, in considering
cases of this kind, between reasonable cause fo delieve and reasonable cause to
suspect that a person is insolvent; the creditor must have such a knowledge of
facts as to induce a reasonable belief of his creditor’s insolvency; but from
knowledge of certain facts on the part of the creditor, the law will imply knowl-
edge of others,

Chancery.

(6077:) James A. Connolly and McClernand & Keys, for plaintiff.
Stuart, Edwards & Brown and Putnam & Rogers, for defendants,

(6073:) Scofield & Hooker and N. M. Broadwell, for plaintiff. C.
C. Preston and J. H. Hungahl, for defendants.

(6074:) Scofield & Hooker and N. M. Broadwell, for plaintiff. J.
H. Hungahl and Stuart, Edwards & Brown, for defendants.

Drummonp, J. These three cases have been presented and argued
together. They were bills filed to set aside a trust deed executed by
the bankrupt to Preston, for the use of Hurdle, dated February 12,



