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In Equity.
This was a bill in equity to compel specific performance of an

agreement to purchase certain lands. The date on which the title
was to be passed was November 25, 1881. The complainant admit-
ted that on that date he was not able to give a perfect title, but al-
leged various extensions of the agreement, and alleged a tender of the
title on February 25,1882, and again in July, 1882. The defendant
admitted one extension of 30 days, but denied any further exten-
sions.
Kurzman J: Yeaman, for plaintiff.
W. S. Logan, for defendant.
BENEDICT, J. I am of the opinion that the defendant was justi-

fied in rejecting the title to the land described in the contract now
sought to be enforced against him, which was tendered by the plain-
tiff previous to the commencement of this suit. If it be true that
since the commencement of the suit the plaintiff has perfected his
title, and the title which the plaintiff now tenders is one that the de-
fendant would have been bound to accept if tendered within a rea-
sonable time after the making of the contract, still I am of the opin-
ion thatt upon the facts shown, it would not be doing equity to com-
pel the defendant at this late day, when nearly two years have
elapsed since the day named in the contract for passing the title,
and upon tender of title made for the first time upon the trial, and
that, too, without any evidence tending to excy.se the fail-
ure in time to procure the deeds upon which he now relies as proof
of readiness aud ability, to perform the contract on his. part. For
aught that appears, the plaintiff's only reasOn for the delay of nearly
two years in putting himself in a position to deliver to the, defend-
ant a good title to the land he contracted to sell, was that he hoped
to throw upon the defendant the risk of the existence of anyoutstand-
ing interest in the land held by the parties whose deed he has ac-
quired since the commencement of his suit, and for the first time
tendered on the trial.
The bill is therefore dismissed, with costs.

Dow and others v. BERRY and others.

(Circuit Oourt, E. D. Wi8consin. October 16. 1883.)

1. FRAUD-CoNVERSION OF TRUST PROPERTy-EFFECT OF CHANGE OF FORM.
It is a general proposition, both at law and in equity, that if the property of

a party has been wrongfully converted into another species of properly, if its
identity can be traced, it will be held in its new form liable to the rights of the
original owner or u8tui que trust. No change of the state or form of trust
property can divest it of such trust, or give the agent or trustee converting it,
or those who represent him in right, {not being bona jldepurchasers for valuable



122 FEDERAL aEPORTEB.

consideration without notice,) any.more valid claim in respect to it than theY
had before such change. This doctrine is applied to implied trusts as well a's
express, and to personal as well as real property held in trust.

2. SAME-;-EQUITABLE RELmF-JuRISDICTION OF EQUITY CoURTS.
, The statutory provision (section 723, Rev. St.) that suits in equity shall not
be sustained in either of the courts of the United States in any case where
there is a plain, adequate, and complete remedy at law, is declaratory, and does
not 'exclude the courts from any part of the field of equitable remedies; and
while!t is the duty of a OGlurt of equity not to attempt to draw within its cog-

a case where the remedy at law is plain and adequate, yet to apply
such rule it must appear that the remedy at law is as complete and efficacious
as in equity.

In Equity.
Jenkins, Elliott tf; Winkler, for complainants.
Finches, Lynde IX Miller, for defendants.
DYER, J. rThe bill in this case alleges, in brief, that in August,

1877ithe'defendant Berry was the agent of complainants, who were
manufactnrers of threshing-machines in the state of New York, and
a.s such agent held in trust one threshing-machine of the value of
$650; that Berry, intending to defraud the complainants, and in vio-
lation of his trust, transferred the machine to the defendant Wallace,
who at ths time knew the same to be the property of complainants;
that Wall!Lceand the defendants Greverns and Lawson, who also knew
that the original ownership of the :machine was not in Berry, con-
spiring with each other and with Berry to defraud the complainants
of the same, sold the machine to a person, and for a sum not known
to complainants, but·that the sale was for an amount exceeding $500;
that the proceeds of such sale, consisting of money and securities,
came into the hands of Grev.erns and Lawson in part, and partly
into the hands of the defendant Fuller, who gave no value therefor,
and held the same only for Wallace, or other of the defendants; that
. the proceeds of said s&.1e of right belonged to the complainants; and
that they have no adequate remedy at law for the recovery of the same.
The prayer of the bill is that each of the defendants may make full
discovery of and concerning the premises, and especially of the
amount received in money and securities from the sale of the machine,
and may be adjudged to surrender and pay over to the complainants
the proceeds of such sale.
The defendants Wallace, Greverns, and Lawson and Fuller, de-

murred to the bill, on the ground that it appeared on the face of the
bill that the complainants had an adequate remedyat law. The de-
murrer was overruled. The defendants Wallace and Fuller then filed
answers. Neither of the other defendants answered, nor have they
appeared in the case otherwise than as stated. The answer of the de-
fendant Wallace admits that the machine in question was transferred
to him by Berry, and that it was received in payment of a precedent
debt. Both of the answering defendants deny all charges of conspir-
acy and fraud, allege that their connection with the transaction was
in good faith, and further submit, as one of their defenses, that the
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complainants have an adequate remedy at law, if they have any rem-
edy at all, and are not entitled to relief in equity.
Proofs have been taken on the part of the oomplainants. No testi-

mony is introduoed by the defendants. From the proofs exhibited the
following faots appear: In 1877 Berry was the agent of the oomplain-
ants for the sale of their threshing-machines on commission. In Au-
gust of that year he had in his possession the machine in question,
which was the property of complainants. He was indebted to Wal-
lace, and Wallace sought to obtain from him this machine to apply
in part payment of the indebtedness. Berry appears to have been
reluctant to thus make use of the machine, for the reason that it did
not belong to him. Enough is proven on the subJect to show that
Wallace was, at that time, fully informed of the ownership of the
machine, and that Berry had no right to of it. Wallace was,
however, urgent in his demand, and finally Berry assented to it.
Subsequently, Berry took some steps to prevent Wallace from obtain-
ing the machine, but! in Berry's absence, and against the objection
of Berry's agent, he took possession of the machine and removed it
to a place of deposit under his own control. He then made an ar-
rangement with the defendants Greverns and Lawson by which they
were to sell the maohine for him, and receive payment for their servo
ice out of the proceeds of sale. They took the machine, repaired
it, and adding to it some necessary attachments, sold it, receiv.ing in
payment cash and securities. At the time of the sale, as the proofs
strongly indicate, Greverns and Lawson, in good faith, believed the
machine was the rightful property of Wallace, and they appear to
have acted in entire good faith in selling it. But before paying over
the proceeds to Wallace they learned, or had good reason to believe,
that the claim of the complainants to the proceeds was paramount
by virtue of their ownership of the machine while it was in the hands
of Berry; and they therefore hesitated about paying the proceeds to
Wallace, to such extent that Wallace employed Fuller as his attorney
to make collection from Greverns and Lawson. Fuller was at the
same time the general attorney of the complainants in matters per-
taining to the agency of Berry; at least, this is the testimony of one
of the complainants, and it is uncontradicted. Upon being threat·
ened with legal proceedings by Fuller, and on the advice of their own
attorney, Greverns and Lawson paid over to Fuller the proceeds of
the maohine, less their own charges, and Fuller delivered the same
to Wallace.
The proofs bearing upon Fuller's relation to the transaction lead

me to the conolusion that before he made 1>ayment to Wallace he
knew of the complainants' claim to the prooeeds, and that it was by
his connivance with Wallaoe that the complainants were frustrated
in their attempt to reaoh the proceeds while they were in his hands.
In fact, the testimony on the point, I think, justifies the conolusion
that he was well advised of the superiority of the complainants'
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claim to the proceeds over that of Wallace before he made payment
to Wallace. The whole transaction, then, was nothing less than a
wrongful appropriation of the property of the complainants to pay a
debt owing by Berry to Wallace; and upon the evidence it would
seem that Berry, Wallace, and Fuller were actively parties to the
wrong. The merits of the case are with the cbmplainants, and this
was substantialiy conceded on the argument. The sole defense urged
in behalf of Wallace and Fuller is that the complainants' remedy is
at law, and not in equity.
As is evident from the bill, the theory upon which the case is sup-

posed to be one of equitable cognizance is that the proceeds of the
sale of the machine, like the machine itself,are. trust property, and
may be pursued as such. At first blush it seemed to the court that
the case involved only the collection· of a money demand, for a re-
covery upon which there was adequate remedy at law.. But upon
consideration it is evident that there are presented several elements
of equitable cognizance, namely, fraud, trust, discovery, an avoidance
of a multiplicity of suits, and a recovery, at least in part, of the spe-
cific proceeds of the property sold. A portion of those proceeds con-
sisted of notes or other securities. The complainants are not seek-
ing to recover the value of the machine as recoverable in an action of
trover; nor the price thereof, as in an action for money had and re-
ceived. They are in pursuit of the specific proceeds, which consist,
in part, bf securities, claiming that tlwy are trust property, of which
they are E:lntitled to have the possession and benefit. Of course, there
can be no contention upon the proposition that "whenever the prop-
erty of a party has been wrongfully misapplied, or a trust fund has
been wrongfully converted into another species of property, if its iden-
tity can be traced, it will be held, in its new form, liable to the rights
of the original owner, or cestui que trust. The general proposition
which is maintained, both at law and in equity, upon this subject, is,
that if any property, in its original state and form, is covered with a
trust in favor of the principal, no change of that state and form can
divest it of such trust, or give the agent or trustee converting it, or
those who represent him in right, (not being bona fide purchasers for
a valuable consideration, without notice,) any more valid claim in
respect to it than they respectively had before such change." 2
Story, Eq. Jur. § 1258. And this doctrine is applied to implied
trusts as well as express, and to personal property held in trust as
well as to real.
It follows, therefore, that as the machine in question belonged to

the complainants, the specific proceeds of the sale thereof were theirs,
as between them and any of·the defendants. The proceeds came into
the hands ofthe several defendants as trust property. Being charged
with the trust, the complainants are entitled to those specific pro-
ceeds as against any claim of the defendants. True, they might
maintain an action of trover against Wallace; but that would only
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give them a judgment for damages equivalent to the value of the ma-
chine, and not the specific proceeds. He would also, probably, be lia-
tIe in an action for money had and received. J3ut that is purely a
contract liability, and the judgment would be of the same character
of liability, not necessarily taking the place of a recovery of the spe-
cific trust property. The complainants are entitled to the notes re-
ceived on the sale of the machine, and equity would have restrained
their transfer upon the facts being shown. Further, the complain.
ants may rightfully claim the different parts of the proceeds of the
sale from the different defendants into whose hands they are traced
by means of the discovery sought by the bill; and 'at law this could
only be done by a multiplicity of suits. I do not see why the com-
plainants are not entitled to have Greverus and Lawson charged as
trustees with the moneys in their hands realized from the sale, and
Wallace and Fuller with the and moneys Greverns and Law-
son delivered over to Fuller. Evidentl)· one of the objects of this
suit was to obtain a discovery of the price at which the machine was
sold, the character of the proceeds received, into whose hands the
specific proceeds had come, and what parts thereof the several par-
ties The bill expressly asks a discovery.
The statutory provision (section 723, Rev. St.) that suits in equity

shall not be sustained in either of thE! courts of the United States, in
any case where there is a plain, adequate, and complete remedy at law,
is declaratory, and does not exclude the courts from any part of the
field of equitable remedies. Bunce v. Gallagher, 5 Blatch£. 481. While
it is the duty of a court of equity to be careful not to attempt to draw
within its cognizance a case where the remedy at law is plain and ade-
quate, it is equally true that to invoke the rule upon that subject
here sought to be applied, it should appear that the remedy at law is
.as complete and efficacious as in equity. Such is not the case here,
for it is not the value of the machine that is sought to be recovered,
nor simply the price in money; but the complainants are in
of the specific proceeds, as their property held by the defendants in
lieu of the original machine, and in trust.
The learned counsel for the defendants cited upon the argument a

number of authorities which he deemed conclusive upun the question
involved. Crooker v. Rogers, 58 Me. 339; Badger v. McNamara, 123
Mass. 117; Frue v. Loring, 120 Mass. 507; Wardv. Peck, 114 Mass.
121; Appeal of Passyunk Building Ass'n, 83 Pa. St. 441; Sessions v.
Sessions, 33 Ala. 522; Bennettv. Nichols, 12 Mich. 22; Bay City Br'idge
Co. v.Van Etten, 36 Mich. 210; Coquillard v.Suydafn, 8 Bkwkf. 24; Ins.
Co. v. Bailey, 13 Wall. 616; and Grand Chute v.Winegar, 10 Wall. 373.
Giving to the cases referred to their full weight, I still think they

do not rule the case at bar, and are reconcilable with such relief as
the court may here grant. IL May v. Le Olai,re, 11 Wall. 235, 236,
the court, after stating the remedy at law if property be tortiously
taken or converted, says that-
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•,There are kindred principles in equity jurisprudence, whence, indeect, the!re
rules of the common law seem to have been derived. Wbere a trustee has
abused his tl'ust, lie * * the cestui que trust has the option to take the
original or the substituted property; and if either has passed into the hands
of a bona fide purchaser without notice, then its value in money. If the trust
property comes back into the hands of the trustee, that fact does not affect
the rights of the cestni que tntst. * • ... 'file entire profits belong to the
cestu.i que trust, and equity will so mould and apply the remedy as to give
them to him."
Here the complainant seeks to possess himself of the specific sub·

stituted property.
A. decree will be entered in favor of complainants.

OSBORNE and others v. SMITH.
(Oircuit Oourt,:D. Minnesota. October, 1883.)

1. GUA'RAN1'Y-WHAT CONSTI'l'UTES.
The defendant is agent of the plaintiff to seH machines. The contract en-

tered into by the. parties provides, among other things, that in CRse the rna·
chines are not paid for wholly in cash, the note of the purctaser for the unpaid
balance shall be given, payable to the order of the p.laintlff, "and shall be in-
dorsed, and the collection thereof guarantied, by the' defendant,' waiying de-
ruand, protest, and notice of non-paymeut." The defendant is sued as guar-
antorof certain notes. The court, in chatging the jury, held that the defenrlant,
by indorsing a note in compliance with the terms of the contract, became a
guarantor.

2. RULE AS TO LIABILITY OF GUARANTOR.
Ordinarily, to render a guarantor liable, thl execution against the princip<l

debtor must have been returned nulla bona.
3. SAME-PRIMA FACIE DILIGENCE-,JUDGMENT IN JUSTICE'S CoURT-RULE.

J.. judgment obtained against the principal debtor in a justice court, although
not recorded so as to become a lien on real eslate, is prima faCie evidence of due
diligence. When the debt itself can only be collected in the jU>!lice COu.rt, a
credItor is only bound to proceed by SUlt, obtain judgment, and issue execu-
tion. Such evidence will be overthrown by showing that the prinClpal debtor
had real estate which might have been secured bj' recording the justice court
judgment.

4. SAME-RUI,F. AS TO SOLVENCY.
To be solvent, one must have property out of which his debts can be col.

lected. A guarantor cannot require that suit be first brought against the
principal debtor, if the latter is insolvent.

5. SAMEl-G'HATTEL MORTGAGE-SUBROGATION OF GUARANTOR.
A creditor is not required to resort to a chattel mortgage given by the prin-

cipal debtor before su:ng the guarantor of the debt. Should the gul.\rantor
pay the debt, he would be entitled to be subrogated to the rights of the cred-
itor against the debtor.

6. ATTORNEY'S l!'EES IN NOTE.
To entitle the holder of a.note to the attorney's fees stipulated therein, suit
nust first be commenced against the mal\er of the note. .

At Law.
G. D. Emery, Jackson et Pond, and Gordon E. Cole, for plaintiffs.
0'Brien & Wilson, for defendant.


