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- THé first part of the claimh describes the plaintifi’s strap or loop,
and no patent can be sustained. for an old form. of boot containing a
standing loop of tough material, unless invention is exercised in the
adaptation. But the loop of the plaintiff’s boot is attached to the
boot in a mode old and well known,in the handles of bags and other
similar articles of India rubber. There was, therefore, in my opinion,
1o room for invention in adapting a strap or loop of India rubber to
a-boot of the same material in one of the forms shown by Moore in
his reissued patent. Bill dismissed, with costs. ~

Davipsoxn and others v. Four HunprEp Toxs [ron Oge.
{District Court, D. New Jersey. Octlober 3,1883)

Suir To RECOVER DEMURRAGE; AND FOR BREACH OF CONTRACT OF AFFREIGHT-
MENT.

Libelants were not permttted to recover it, a suit for, demurrage and dam-
ages by reason of a breach of contract to carry freight, the facts showing that
the failure on the part of the defendants to fulfill their contract was caused in
a meagure by the acts of the libelants, and in part by circumstances over which
defendants had no control, and with which they could not be fairly charged,
and where, under the contract there appeared to be no agreement to pay de-
murrage except in the case of unreasonable delay, and there was no evidence
of such unreasonable delay.

In Admiralty. -

Beebe, Wilcox & Hobbs, for libelants.

© Samuel H. Valentine, for respondent.

Nixon, J. This is a proceeding in tem on a contra,ct of affreight-
ment. The libel alleges that on the fifteenth of October, 1882, the
libelants agreed with the respondent, D. W. R. Read & Co., to lighter
or transport from the bark Mattea, which was about to arrive into the
port of New York, a cargo of about 700 tons of iron ore, and to carry
the same from the port of New York to the city of Hudson, at the rate
of freight of 60 cents per ton; the said respondent also agreeing to
pay demurrage for the detention of libelants' boats at the rate of
eight dollars per day for each boat; that said bark did not arrive at
New York, and was not ready to d1scharge her cargo, until November
27, 1882; that on the arrival of the bark the libelants’ lighter, called
the Sylvan Stream, received on board 298 tons of said ore, and pro-
ceeded forthwith to Hudson, and discharged the same in as good con-
dition and order as received; but that said lighter was detained by the
respondent four days, and that libelants are entitled to the sum of $32
for demurrage; that in respect to the residue’of the ¢argo, notwith-
standing the libelants had their lighters along-side of the bark in
readiness {0 receive the same, the respondent delayed having the
same discharged into the lighter until it was impossible to proceed to
Hudson on aceount of the ice, and the close of navigation in conse-
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quence thereof; and that thelibelantshave been damaged in the sum
of $788 from the neglect of the respondent fo earry out his contract
in respect to said ore.

The respondent in answering, admits that he entered into a confract
‘with libelants in the month of October, 1882, for the latter to trans-
port a eargo of 700 tons of iron ore from the. bark Mattea when
she should arrive in New York, and tfo carry the same in lighters to
the city of .Hudson for 60 cents per ton freight,—the said ore to be
lightered from along-side of the bark to along-side of Columbia fur-
nace, at Hudson ; but denies that he ever stated that the Mattea was
about due in the port of New York. His only statement to libelant
was that the said bark was reported fo have sailed from:Cartagena,
in Spain, on or about October 7, 1882. He: further: denies that
he agreed to pay any demurrage for detention of libelants’ boats at
the rate of eight dollars per day, and alleges that the only agreement
in reference to demurrage was that said ore should be discharged at
Hudson within a reasonable time, as customary,—demurrage in:the
event of further detention o be paid at the above rate. He denies
that libelants’ lighters were ordered along-side of the bark four.days
or any other time before the bark was in readiness to discharge her
cargo, or that the lighter Sylvan Stream was detained in loading, or
that he:caused any delayin the discharge of the residue of the cargo,
or-that he has failed to carry out his confract, whereby the libelants
have suffered damage in the sum of $788,or any sum whatever. He
further alleges that if any delay occurred o libellants’ lighters-in
loading "it was ‘brought about by causes. ‘dver which respondent had
no control, and that, on the other hand, the libelants have failed and
neglected to perform their contract to li'ghter and transport said iron
ore. :
The controversy has arisen in this case from two causes: (1) Be-
cause the Mattea did not arrive at the port of New York as soon as
both . parties had reason fo expect her arrival; and (2) because the
cargo was not discharged from the vessel as rapidly as the libelants
and the respondent hoped it would be when the contract was entered
into. The delays thence: arising carried the transaction over into
December, when the navigation was closed by the cold weather, and
when the ice in the river hindered the libelants from performmg the
contract. The only reference to demurrage in the agreement was for
detention at Hudson, and it does not appear that there was any de-
tention there. No decree for demurrage at the port of New York can
be made, unless libelants show that there was unreasonable delay in
Joading the lighters, and that it arose.froin the fault of respondent.
The testimony ‘in the case, fairly considered, fails to establish either
of these propositions. The bark was unladen with a8 much dis-
patch as appears to be usual in the case of Italian salling vessels,
and I do not perceive that the delays which occurred from the loss
of the custom-house permit to discharge the ecargo, from the inter.
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vention of Thanksgiving day, and from the-neglect of the custom-
house weighers to weigh the ore when delivered to the lighters, are
properly chargeable to the respondent. With regard to libelants’
claim for freight, it appears that they were paid the contract price
for the 293 tons of ore which the Sylvan Stream delivered at Hud-
son. No other part of the cargo was taken there. It was loaded on
the Julia Hanlon and William B. Marks, two other lighters belonging
to libelants. Being prevented by the ice from going to Hudson, they
were moored with their cargoes at the Morris canal basin, Jersey
City. While there, to-wit, on the fourteenth of December, 1882,
Francis Starrs'and others filed a libel in this court against the re-
spondent, and issued a monition thereon, with a clause of foreign at-
tachment, on which the marshal of the district seized the ore as the
property of the respondent. Another libel of like character was filed
December 22, 1882, by George W. Stilwell, Jr., libelant. Pending
these proceedings the libelants in thig case filed their libel January
2, 1883, obtaining from the court an order for the sale of the cargo
as perishable property, under the authority of which the marshal
made 8ale, and paid the proceeds into the registry of the court. On
January 17, 1883, a final decree was entered in favor of Starrs and
others, ~When the costs in this case.were taxed a claim was made in
behalf of the libelants in this case for demurrage for the detention of
their boats, the Julia Hanlon and Wiliam B. Marks, with the ore,
until the marshal made sale. The court héld that under the cir-
cumstances they were not entitled to demurrage, but should have out
of the proceeds a reasonable ecompensation for the use of their boats
for the storage of the eargo, and they were allowed $125.

When the contract: for delivering the ore at Hudson was entered
into, both parties doubtless supposed that the Mattea would shortly
arrive. Nothing was known réspecting her, except that she had
sailed from Cartagena about October Tth, and was due in New York the
latter part of the same month. But, by stress of weather, she had a
long passage, and did not come until November 27th. I do not find
any guaranty by the respondent that she would reach New York sooner;
nor do I find any reservation on the part of the libelants that they
should be excused from carrying out their contract if the ice and the
cold weather should render it inconvenient or expemsive. I have
already held that the evidence does not sustain the allegation that
there was an unreasonable delay on the part of the respondent in
delivering the cargo to the lighters. It is not easy to perceive how
any claim for freight can be maintained when the testimony reveals
that while the boats of the libelants were lying at Jersey City, on
account of the.ice in the river, the libelants themselves caused the
cargoes to be seized and sold, by order of the court, whereby they
were ‘utterly anable to fulfill the contract to transport the ore to
Hudson.

The libel must be d1smlssed, with costs.
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Brmveermorr, Ex'r, ete., v. Morris Canarn & Baneme Co.

(Cireuit Court, D. New Jersey. October 22, 1883.)

~

REMOVAL OF CAUBE~~CITIZENSHIP.
In order to remove a case into the federal courts the necessary citizenship
must have existed at the time the suit was brought.

On Motion to Remand.

H. C. Pitney, for the motion.

MeCarter, Williamson & McCarter, contra.

Nmxon, J. The above case was removed into this court from the
supreme court of the state of New Jersey. The plaintiff moves to
remand the cause, on the ground that when the original suit was
commenced both the plaintiff and the defendant corporation were
residents of the state. At the time of the removal the plaintiff was
a citizen of the state of New York, having been substituted in the place
of the original plaintiff, who had departed this life pendente lite.
The supreme court, in the recent case of Gibson v. Bruce, 2 Sup. Ct.
Rep. 873, seems to have settled the controverted question that the
requirement of the old law, that the necessary citizenship should ex-
ist when the suit was brought, was not abolished or changed by the
act of 1875,

This case, therefore, has been improperly removed, and must be
remanded.

Loomis y. CARRINGTON.
(Circuit Courty B. D. Michigan. October 15, 1883.)

1, Removar or CAUSE—REVIEW oF ORDER OF STATE COURT.

In cases removed from a state court the circuit court will not review orders
made prior to the removal, if the state court acted within its jurisdiction. It
will take the case precisely as it finds it, accepting all prior decrees and orders
as adjudications in the cause.

2. BAME—GARNISHMENT.

Hence, where the judgment of a federal court had been garnished and the
state court had made an order upholding the proceeding, the circuit court de-
clined to review the propriety of this order. It seems, however, that the court
whose judgment was thus garnished might properly disregard the writ.

On Motion to Discharge Garnishee.

This action was originally begun in the circuit court for the county
of Monroe by a writ of attachment against the property of the de-
fendant, Carrington, who resides in New York city. Upon the same
day a writ of garnishment was issued, pursuant to Comp. Laws,
§§ 6494 and 6495, addressed to the West Virginia Oil & Oil Land
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