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RemMovar orF CausEs—FAILURE To FiLe CoPY oF REcorDp FRoM StATE COURT
wiTHIN REQUIRED TIME. : ‘

Suits pending in the state courts can only be transferred into the federai
courts by authority of the laws of congress; and where parties scek to avail
themselves of the provisions of such acts they must comply with all the terms
and conditions imposed in them, The requirement of the act-of 1875, that a
copy of the record of the proceedings in the state court shall be filed in the
circuit court on the first day of the next session thereof following the filing of -
the petition for removal, is mandatory, and an order extending the time within
which the copy of the record shall be filed, can only be allowed in cases where
it is impossible for the party removing the cause to obtain the required copy.

Motion to File Record. Rule to show cause.

P. L. Voorhees, for the rule.

J. Emmett Stoutenburgh, contra.

Nixon, J. The only question presented in the case is whether the
defendant should be allowed to file in this court, at the present term,
a copy of the record of the proceedings in the state court. The facts
are these: On the fifteenth of August, 1882, a suit was commenced
in the supreme court of the state of New Jersey by summons return-
able October 10, 1882. The declaration was duly filed on November
2d following. Before the time had expired for the defendant to plead,
to-wit, on December 1, 1882, according to the provisions of the third
section of the act of March 3, 1875, he presented his petition to the
state court for the removal of the cause, accompanied with a bond,
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conditioned that he would enter in the cireuit court of the United
. States for the district of New Jersey, on the first day of its next ses-
sion, a copy of the record in said suit, and would pay all costs that
might be awarded by the court, if it should hold that the suit was
wrongfully or improperly removed. The petition and bond were ac-
cepted by the state court, and an order for the removal allowed in
open court on the same day. -The next term of this court, after the
petition for removal was filed, opened on the fourth Tuesday of
March, 1883. 8o far as it appears, no steps were taken by the at-
torney of the removing party to have the copy of the record filed at
that term. He now applies at the September term of the court for
leave to file the same, claiming that he had not been guilty of laches
in the case, inasmuch as he had given verbal directions to the clerk
of the state court to make out, certify, and send to this court a copy
of ‘the record of the proceedings before the March term of the court,
and he supposed that his request had been complied with.

I am satisfied that there is no power in this court to grant the
‘application. Controversies pending in the courts of the state can
only be transferred into the federal courts by authority of the laws of
congress; and when parties seek to avail themselves of the provisions
of such acts they must comply with all the terms and conditions im-
posed in them. The third section of the act of 1875 is explicit that,
before a removal of the suit can be had, the party or person desiring
it shall file a petition for the removal, and a bond, with good and
sufficient security, for his or her entering in the cireuit court of the
United States on the first day of its then next session, a copy of the
record in such suit, and for paying all costs that may be awarded by
the circuit court, if said court shall hold that the suit was wrongfully
.and improperly removed thereto. The section then proceeds to
exact, that “the said copy being entered as aforesaid, in the said
cireuit court of the United States, the cause shall then proceed in the
same manner as if it had been originally commenced in the said
circuit court.” That these provisions are mandatory, and not merely
directory, is manifest, not only from the uniform construction which
the words “as aforesaid” have received from the courts since they
first appeared in the twelfth section of the judiciary act down to the
present date, (see McLean v. Ry. Co. 16 Blatehf. 317,) but also from
fhe seventh section of the act of 1875, in which congress makes what
it deems proper exceptions to a strict compliance with the provisions
of the fifth section. If 20 days do not elapse between the date of
filing the petition for removal and the first day of the uext session of
the circuit court, the petitioner shall be allowed full 20 days for filing
the record. If the clerk of the state court interposes any hindrance
to his promptly obtaining a copy of the record, not only may a writ
of certiorari issue from the circuit court to the state court, but the
circuit court is authorized to make an order extending the time within
which the copy of the record shall be filed. Such extension is only
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permissible, however, in cases where it is impossible for the parties’
or person removing the cause to obtain the required copy. If con-
gress had intended that the lapse of memory on the part of the attor-
ney of the removing party should be regarded as a sufficient reason,
for the court fo extend thé time of filing the record, it would not
have limited the rights to the single case of the 1mp0381b111ty of ob-
taining the record from the clerk of the state court; and all the
authorities seem fo be to the same effect. See Bright v. M. & St. P.
R. Co. 14 Blatchf. 214; Burdick v. Hale, T Biss. 98; McLean v, St..
Paul & C. Ry. Co. 16 Blatchf. 317, '
This case must be remanded to the state court.

gee Glover v. Shepperd, 15 FEp. REP, 833; Hall v. Brooks 14 Fep. Rnr
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CorBIN v. Boies and others.
(Circust Cowrt, N. D. lilinois. June, 1683.)

1. ReMovay or Cavse—TEr RuniNG IN BARNEY 9. LATHAM,

Barney v. Latham, 103 U. 8. 205, followed, where it ig %eld that under the
second clause of the second section of the act of March 3, 1875, ¢. 137, (18 Bt.
pt. 3, p. 470,) when in any suit mentioned therein there is a controversy wholly
between citizens of different states, which can be fully determined as between
them, then either one or more of the plaintiffs or the defendants actually in.
terested in such controversy may, on complying with the requirements of the
statute, remove the entire suit.

2, SAME.

The right to remove depends upon the case as disclosed by the pleadings
when the petition for removal is filed, and is not affected. by the fact that a de-
fendant who is a citizen of the same state with one of the plaintiffs may be a
proper, but not an indispensable, party to such a controversy,

In Equity.

W.dJ. Manning and McClellan & Cummins, for complainant.

Flower, Remy & Gregory and J. Edwards Fay, for defendants.

Drummonp, J. Boies, Fay & Conkey were wholesale grocers en-
gaged in business in Chicago, and Julius K. Graves became a special
partner, under the law of this state, in the sum of $50,000, contrib-
uted to the capital of the firm.  The firm was unsuccessful and be-
came ingolvent, and the plalntlﬂ‘ a citizen of Massachusetts and a
creditor of the ﬁrm filed a bill in the state court alleging that vari-
ous provisions of the laws relating to special partnerships had been
violated by the firm ; among other things, charging that judgments in
favor of various individuals and corporations were confessed for more
than was due, upon which executions had been issued, and the prop-
erty of the firm taken. The First National Bank of Chicago, the bill
alleged, had obtiined a judgment on which execution had been issued
by a wrongful preference given by the firm. The bill also alleged




