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the price and value of mental agony; no balances by wiich we may.
fix the solace for human suffering, wantonly inflicted; no standard
by which we can measure the just compensation for wounded feel-
ings, personal indignity, and public humiliation. The jury has passed
upon this whole question, and with their verdict it must rest. Un-
der the circumstances of this case, I have no legal right to set that.
verdict aside, and cannot do so.

It is probable that the jury allowed the sum of $400.87, the amount
expended by plaintiff for physicians, nurses, and medicines during his
recovery, and the further sum of $750 claimed by plaintiff for loss of
time and expenses in hiring persons to attend to his business during
his illness, and gave the further sum of $7,000 as general damages.

It was further urged that the court erred in not withdrawing hum
the jury all evidence relative to defendant’s wealth; plaintiff hfwm
during the trial, waived all claim for exemplary damages. Had d,e,-
fendant’s.counsel, at the time of the trial, asked :that this be done;,
the court would undoubtedly have withdrawn such evidence from the
jury,-and instructed them to disregard it.. But no such request was
made, and it is:too:late now tourge it as error. If it was technieally
error, it was waived, and was wholly cuxed by the charge of the court
to the jury.

The charge of the court was full, clear, and distinet. The jury
was expressly instructed that all claim. for exemplary damages was
waived by plaintiff, and that they should only find;. if they found for
plaintiff, such sum as would compensate him for the expenses in-
curred by him during his illness, loss of time, and for the injuries
sustained, including his physical suffering, mental anguish, and the
indignity inflicted. .

The charge, I believe, was in all -respects correct.

The motion for a new trial is denied.

"Sux Mur. Iss. Co. and others v. Mississippr VaLney Traxse. Co.l
(Circuit Court, E, D. Missouri. September 24, 1883.)

1. CoMMoN CARRIER—LIABILITY FOR AGENT'S NEGLIGENCE.

Where Al employs B., a common carrier, to transport goods to C., and B.
employs D. to transport them part of the way, and they are lost in traunsitu,
while in D.’s possession and through his negligence, B. is liable for the loss to
A., or any one who may become submrrned to his I‘ljfhls.

2. S;\)IE—LIABILIT\' TO INSURER Wio Has BECOME SUBROGATED To SHIPPER'S
RiGHTS.

Where a carrier becomes liable to a shipper for the loss ot gonds, and an in-
surer pays the shipper the amount of the loss, becomes subrogated to hisrights,
and sues the carrier for the damages sustained, the carrier cannot avail 111[11\(_]:
of defenses which might have been 1ntLrpo=Ld by the insurer in an action at
law against it.

“1Reported by Benj. F. Rex, Esq., of the St. Louis bar,
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3. INsURANCE ¢ FroM St. Louts To NEw ORrRLEANS’’—Loss 1N HARBOR,

Where goods insured ¢ from St. Louis to New Orleans’’ are lost while be-
ing transported from East St. Louis to St. Louis, preparatory to a final start,
by the carrier which has undertaken to transport them to New Orleans, the
loss is within the terms of the policy, for the purposes of such a case, the har-
bor of St. Louis ought to be regarded as extending to the opposite shore.

4. SAME—EVIDENCE.

In this suit the policics of insurance were not introduced in evidence, and
secondary evidence in lieu therecof was admitted without ohjection, except in
one instance, and the fact of insurance was apparently taken for granted. At
the hearing in this court it was for the first time objected that the fihelants
were not entitled to recover because they had failed to show that the goods
lost were insured. Hela that, under the circumstances of the case, the objection
should be overruled

Admiralty Appeal from District Court.?

The libelants are insurance companies, and as such insured cer-
tain goods shipped from St. Louis to New Orleans upon the boats of
defendant, and the said goods having been lost in part, and in part
damaged by a collision, they paid the losses to the shippers, and sued
the defendant in admiralty. Decree below for libelants, and defend-
ant appeals. The other facts sufficiently appear in the opinion.

0. B. Sansum, for libelants.

Given Campbell, for defendant.

McCrary, J. The defendant, as a common carrier, agreed to frans-
port certain goods described in the libel from St. Louis to New Or-
leans. The goods were laden on defendant’s barge New Orleans.
The defendant employed a tug-boat to tow said barge from its mcor-
ings at East St. Louis to the levee in St. Louis, there to be taken in
tow by a tow-boat belonging to the defendant, and carried on its way
to its destination. 1t was while the barge New Orleans was being
towed by the tug-boat, thus hired for the purpose by the defendant,
that a collision occurred, resulting in a loss of part, and in damage
to the remainder, of the goods in question. Libelants having insured
the goods, and paid the losses to the shippers, sued to recover their
damages by right of subrogation, and as to some of ihe goods by
right, also, of an assignment from the shippers. The evidence shows
that the collision and consequent loss were the result of negligence on
the part of the persons in charge of the tug-boat employed by de-
fendunt to tow the barge containing the goods from East St. Louis
to St. Louis,

Anticipating this finding, the counsel for defendant has argued very
fully and ably the question whether this fact fixes a liability upon the
defendant for damages. The contention of counsel is that the rela-
tion of master and servant did not exist between defendant and the
master and crew of said tug-boat, and that, therefore, defendantis not
liable. Conceding that defendant would have been liable as princi-
pal if the tug-boat had been manned or officered and controlled by
it, or had been used by defendant in its regular business, the defend-

18ec 14 FEp. REP. 699, and 16 FED. REP. 800,
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ant's counsel argues that inasmuch as the tug was an independent
vessel, and operated by its owners for towing vessels about the har-
bor, it is alone responsible to the shippers for the losses in question.

It appears that the use of tugs for such purposes is customary in
the harbor of St. Louis, and it is insisted that the shippers must be
held to have employed the defendant with the knowledge that it
might, and the expectation that it would, employ that means of mov.
ing its barges to the 8t. Louis landing.

It is no doubt true that no one can, in the absence of contract, be
made liable for a breach of duty, unless it be traceable to himself, or
to some person who holds the relation to him of agent or servant.
And this doctrine has often been applied to cases of collision be.
tween vessels where one of the colliding vessels is being towed
by another vessel, and is wholly under the control of the officers
and crew of the latter. It is held that the owner of the tow, in
such case, cannot be held responsible for the negligence of the of-
cers and crew of the vessel by which it is being towed. Sproul
v. Hemmingway, 14 Pick. 1; Sturgis v. Boyer, 24 How. 110. DBut
these, and other like cases relied upon by defendant’s counsel,
were actions of tort, brought by the owners of a vessel destroyed or
damaged by collision, and do not apply to such a case as the one now
before us, where a shipper, or another standing in his place, sues a
common carrier to recover damages for the breach of a contract of
affreightment. The two classes of cases are altogether different. In
the former, the suit is brought by a stranger against a master to re-
cover for the negligence of his servant, and the rule of law applica-
ble, as stated by Smaw, C. J., in Sproul v. Hemmingway, is “that
where a stranger suffers by the negligence or unskillfulness of an.
other’s agent or servant, the owner or employer shall stand charge-
able for the damage.” In the latter, the suit is brought, not by a
stranger, but by a party to a contract, and is governed by the well.
known rules respecting the duties and liabilities of common carriers.

When a common carrier receives goods into his possession for
transportation he becomes a bailee for the shipper, and is responsible
for the safe transmission of the goods to their place of destination,
whether he keeps them in his own possession or intrusts them to an
intermediate carrier on the way. The carrier is employed to trans-
port the goods over the entire route, from the place of shipment to
the place of destination, and the measure of his responsibility does
not depend upon the question whether the persons who have charge
of the goods en route are servants or not. If the carrier permits the
goods to pass into the hands of another over whom he has no control,
and that other shall embezzle or lose them, or permit them to be
injured without lawful excuse, the carrier cannot defend upon the
ground that such person was an independent carrier, not subject to
his direction, having control of his own vehicles.

The character of the carrier as an insurer of the goods carried is
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totally inconsistent with the idea that his liability is to be measured
by the law of master and servant. To fix the responsibility of a{,
common carrier for goods lost in transitu, it is not necessary to prove
negligenee either on the part of the carrier or his servants, except in
cases where the carrier’s liability is limited by contract. In those
cases the negligence may be shown, and the carrier held liable, not-
withstanding such a limitation; upon the ground that he will not ke
permitted to contract for exemption from the consequences of his
own negligence or that of his servants. The duties which the com-
mon carrier undertakes to perform, and not the instrumentalities
employed, must be regarded as the criterion of his liability. It is
upon this principle that express companies are held to the responsi-
bilities of common carriers, although they have no interest in or con-
trol over the conveyances by which the goods are transported.

“ It certainly never was supposed that a person who agreed to carry goods
from one place to another, by means of wagons or stages, could escape liability
for the sate carriage of the property over any part of the designated route by
showing that the loss had happened at a time when the goods were placed by
him in vehicles which he did not own, or which were under the charge of
agents whom he did not control. 'The truth is that the particular mode or
agency by which the service is to be performed does not enter into the con-
tract of carriage with the owner or consignor.” Buckland v. Adams Exp.
Co. 97 Mass. 124 Lawson, Carr. § 233, and numerous cases cited.

My conclusion upon this subject is that, as between the carrier and
the shipper or insurer, the carrier is liable for the loss of the goods
while ir transitu, though at the time of the loss they were in the
possession of a third party, who was transporting them at the request
of the carrier; and that, in so far as it is necessary to apply the doe-
trine of agency, such third partyis the agent of the carrier, for whose
defaults he is responsible. This case is stronger than those in which
the carrier agrees to transport goods beyond the terminus of his line,
and in those cases he is held liable for the acts of others to whom he
delivers the goods, unless he contracts specially against such liability.
Lawson, Carr. § 233, and cases cited.

As to a portion of the goods lost, the defense is interposed that
they were not within the contract of insurance, and that, therefore,
although the carrier may have been liable to the shipper, the in-
surer has no right to recover. This branch of the case arises upon
the following facts: The goods were insured “from St. Louis to New
Orleans.” A part of the goods were in St. Louis, and another part
in East St. Louis, on the opposile side of the river. The defendant
placed those that were in St. Louis upon the barge in which they
were-to be transported, and then employed the tug above mentioned
to carry the barge, with those goods in it, over to East St. Louis,
there to place on board the. portion of the cargo in store there, and
to return to the St. Louis levee for the.final start to New Orleans.
After taking on board the barge the goods at East St. Louis, and
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starting back across the river, the collision complained of occurred as
above stated.

Upon these facts if is insisted that as to so much of the cargo as
was taken on board at Fast St. Louis the insurance company was
not liable, because that property was not en route from St. Louis to
New Orlcans at the time of its loss, and it was said that, inasmuch
as the insurance company was not liable on its policy, it could not,
by paying the loss, acquire any 1ig,ht of subrogation. As to this par-
ticular portion of the cargo, there is no assignment from the shipper
to the insurance company.

The question whether the voyage from St. Louis to New Orleans
had been commenced, within the meaning of the poli€y of insurance,
80 as to make the insurer legally liable, may admit of some doubt,
though I am, as will presently appear, strongly inclined to the opinion
that it had. Waiving, however, this question for the present, I hold
that since the insurance company in this case saw fit to waive the
objection and treat the loss as within the policy by paying it, the
carrier cannot be heard to object, for the reason that its liability to
the shipper is clear, and it is in nowise injured by being called upon
to make payment to the insurer. Such was the conclusion reached
by Woobs, circuit judge, in Ins. Co. v. The C. D., Jr., 1 Woeds,
72, and the doctrine seems to be entirely consonant with justice and
equity. It would be contrary to the spirit of the admiralty law,
which proceeds upon principles of the broadest equity, to permit the
carrier, who is shown to be clearly liable to the shipper, to avail him.
self of all the defenses which might have been interposed by the in-
surance company if sued in an action at law upon the policy.

It has been held, upon very analogous principles, that the owner of
a vessel upon which he is carrying a cargo for the shippers may, in
case his vessel i8 run into and sunk by another vessel, maintain a
suit 1n admiralty against the offending vessel and her owners for the
loss, both of vessel and caxgo, even after an abundonment to the under-
writers.

“The respondent is not presumed to know or bound to inquire as
to the relative equities of parties claiming damages. He is bound to
make satisfaction for the injury he has done.” Newell v. Norton, 3
Wall. 257 ; Aonticello v. Mollison, 17 How. 152.

If, therefore, it were conceded in the present cage that the voyage
insured against had not commenced when the loss occurred, I shouid
hold that the carrier by whose negligence the loss ocecurred has no
interest in raising that question, and it is not one which in any way
‘concerns him. The insurers here are clearly not mere volunteers.
-1t is, however, manifest, I think, that the voyage insured against had
commenced at the time of the loss. The harbor of St. Louis may
‘well be regarded, for the purposes of such a case, as extending to the
‘opposite shore of the Mississippi river, and an insurance against loss
upon a voyage “from St. Louis to New Orleans” may well -be held to
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cover a loss occurring, as this did, while the eargo was being brought
by the carrier from East St. Louis to St. Louis under the circum-
stances above stated. The carrier had assumed the control and
taken possession of the goods for the purposes of the voyage, and the
fact that some were on one side of the river and some on the other is
of no consequence. -

It is also contended by defendant’s counsel that the proof fails to
show that the property lost or injured was insured by the libelants.
The evidence touching this point is certainly secondary, the policies
of insurance not having been introduced in evidence; but, with the
exception of the statements made by a single witness, no objection
has been raised on this ground until the present hearing. The point
is purely technical, for the fact of the insurance seems fo have been
taken fo. granted throughout the litigation. If the objection now
for the first time made should be sustained, a proper regard for the
substantial rights and equities of the parties would require the court
to permit the policies to be now introduced, and that the court can
do this at any time before final decree is very clear. As there is no
room for doubt as to the fact, the defendant would gain nothing by
now insisting upon the best evidence, and I therefore, without a very
careful consideration of the merits of the objection, overrule it. The
decree of the district court is affirmed.

Tag EXCELSIOR.
(Distriet Court, 8. D. New York. July 5, 1883)

1. Corr1stoN—DAMAGES—DEMURRAGE.
In collision cases, damages in the nature of demurrage for detention of the
vessel while repairing, which are plainly out of all proportion to the value of
the vesscl,should be disallowed. Only the market value for chartering, or fair

net earnings as ordinarily employed, over all expenses, should be awarded for
der “rrage.

2. SAME—DEPRECIATION—REPAIRS.
Nothing should be allowed for permanent depreciation of the vessel repaired,

when, after being repaired, the vessel is, on the whole, worth as much as before
the injury.

In Admiralty.

Benedict, Taft & Benedict, for libelants.

James McKeen, for claimant.

Browx, J. The testimony on the part of the libelants, as to the
various items of damage, shows to my apprehension such palpable
efforts at exaggeration as to disentitle it to such weight or confidence
as it would otherwise receive. The claim that this small schooner
of only 70 tons, and six years old, was worth $7,500, and that her
daily use or demurrage, without crew or expenses, was worth $15



