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tainly to be tried. How could that officer foresee what indicted persons
would or would not be arrested? How could he foresee what cases would or
would not be continued under the rules of criminal practice governing con-
tinuances? He can know nothing of these contingences when making out
the omribus subpenas, Thedeputy marshals live at distances from the court,
and cannot be advised with as to the accused persons who are or are not likely
or certainly tobe arrested. Reflection will teach thabt the evil is as completely
beyond the district attorney’s cure as the clerk’s.

It is plain to me that the new practice is ill-advised and enormously expen-
sive. I conceive that the ancient practice was far better and more economi-
cal, and that every subpena should be entitled in the particular cause in
which the witnesses named in it are wanted; that all the witnesses in that cause
who reside in the same locality should be included in the same subpena; that
the subpeena or subpeenas in the same cause should be placed in the hands of
the deputy marshal with instructions to first serve the writ of arrest, and not
antil arter doing so to serve the subpenas in that cause; and that each sub-
peena should run in the ancient and customary form, as in that cause. and
should also contain, as required by section 877, a clause requiring the witnesses
to testify generally for the United States “before the grand or petit jury, or
both.”

Ibelieve with the great author of the Essay on Innovation, at least in mat-
ters of legal procedure, that it is better to stand upon the ancient ways—stare
antiquas vias—than to depart rashly and radically from then.

Rintoul and others v, NEw York Cent. & H. R. R. Co.’
{Circ sit Court, 8, D. New York. August 24, 1883.)

1. CoMMoN CARRIER—CONTRACTING FOR EXEMPTION FROM NEGLIGENCE.
, A common carrier cannot lawfully stipulate for exemption from responsibil-
ity for the negligence of himself or his servants.
2. BAME—PRESUMPTION OF WANT oF CARE.
When a thing is shown to be under the management of the defendant or his
servants, and the accident is such as in the ordinary course of things does not
happen if those who have the management use proper care, it affords reason-

able evidence, in the absence of explanation by the defendants, that the acci-
dent arose from want of care.

3. SAME—BILL oF LADING—BENEFIT OF INSURANCE.

A clause in a bill of lading which provides that the carrier who is legally lia-
ble for any damage shall have the bencfit of any insurance that may have been
effected upon the damaged goods, is not an unreasonable and uninet exemp-
tion from liability for negligence, and may be enforced,

At Law.

George WV, Wingate, for plaintiffs.

Frank Loomis, for defendants.

Smrpvan, J.  This is an action at law, which was tried by the court
upon an agreed statement of facts, a trial by jury having been waived,
by written stipulation of the parties. The facts which were agreed

by the parties, and which were tound by the court to he true, are as
follows:
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“The fol]owmu facts are acrreed upon_ f01 the purposes of the tlml of the
above-entitled action:
- 4(1) The plaintiffs are p:utnexs in business at Glasgow, bcotland under
gletmm name of P. Rintoul & Sons, and are citizens and residents of Great
ritain

“(2) The defenddnts are a corporation formed pu1suant to the laws of the
state of New York, and own and operate the railroads known as the New York
Central Railroad and the Hudson River Railroad, together extending from the
¢ity of Buffalo to the city of New York, in said state.

«(3) That on the thirtieth day of July, 1830, the Yeager Milling Company
of St. Louis, Missouri, at-said St. Louis, having previously obtained from the
Merchants’ Dispatch Transportation Company a rate for the carriage of 1,400
sacks of flour, the property of the plaintiffs, from St. Louis to Glasgow, and
delivered said flour to one of the railroad companies, connections of the Mer-
chants’ Dispateh Transportation Company, operating a railroad eastward from
St. Louis, and designated by suid company, and obtained a memorandum re-
ceipt for said flour from said railroad company, surrendered said receipt to one
Eugene Field, the several agent at St. Louis of the Merchants’ Dispatch
Transportation Company and-the Allan Line Steam-ship Company, and ob-
tained from him a certain bill of lading numbered ¢ 145, (to be produced by
the plaintiffs.) That thereafter said 111111111"‘ company indorsed said b111 of
lading to the plaintiffs."

“ (4) 'That the Merchants’ Dispatel Transportation Company, on sald thiir-
tieth day of July, 1880, was i joint-stock assoeiution, neither 6 wning nor.oper-
ating any railroad or railroads, but engaged in the busmeas of contmctmrr for
the carriage of goods between points on many of the railroads of the United
States, and in procuring the execution by the companies owning or operating
said railroads of said contracts, and having contracts with said railroad com-
panies for the execution of contracts for the transportation of goods made by
~ them, the said 3lerchants’ Dispateh Transportatien Coihpany, all which facts
were, at and before said thirtieth day of July, 1880, well kuown to said the
Yeager Milling Company.

“(a) That ini the course of the tmnspoxhtlon of said ﬂom by the connec-
tions of the said the Merchants’ Dispatch Transportation Company from. St.
Louis eastward, the defendants, one of said connections, received said tlour at
Buftalo to transport the same fo Albany. and there to deliver the same to the
Boston & Albany Railroad Company, another of said connections, to be thence
transported to East Boston.

" «(6) That during the transportation of said flour by the defendauts, the
same, on the fourth of August, 1380, was in a car of one of defendants’ trains
which had stopped at Palmyra, New York, for water for the engine, when the
rear of said train was run into by another train of the defendants, and the
car containing said flour, and said flour, weredestroyed by fire caused by such
collision.

“(7) That the value of said flour was $1.016.

«(8) That pricr to the destruction of said tflour as aforesaid an insurance
had been effected by the plaintiffs on said tlour with the Pheenix Insurance
Company of New York to the full value of said flour,

“(9) That after the destruction of said tlour, and before the commencement
of this action, the plaintiffs received from said insurance company the said
insurance on said flour to the full amount of the value of said flour.

“ New York, April 23, 1883.

“WINGATE & CULLEXN, Plaintiffs’ Attorneys.
“Fraxg Looais, Defendants’ Attorney.”

The bill of lading contained the following terms and conditions.
which are material to the case:
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“That the said Merchants’ Dispatch Transportation Company, and its con-
nections, which receives said property, shall not be liable * * * for loss
or damage by wet, dirt, fire, * * * nor for loss or damage of any article
or property whatever, by fire or other casualty, while in transit, * * =*
nor for loss or damage by fire, collision, or the dangers of navigation while
on seas, rivers, lakes, or canals, * % %

"1t is further stipulated and agreed that, in case of any loss, detriment, or
"lamage done to or sustained by any of the property herein receipted for dur-
ing such transportation, whereby any legal liability or responsibility shall or
may be incurred, that company alone shall be held answerable therefor in
whose actual custody the saime may be at the time of the happening of such
loss, detriment, or damage, and the carrier so liable shall have the full benefit
of any insurance that may have been effected upon or on account of said
goods. * * ¥

“NoTIiCcE. In accepting this bill of lading, the shipper or the agent of the
owner of the property carried expressly accepts and agrees to all its stipula-
tions, exceptions, and conditions, whether written or printed.”

1. The fundamental principle which is applicable to the foregoing
facts is stated in the conclusions of the supreme court in Railroad
Co. v. Lockwood, 17 Wall. 357, as follows:

«First, that a common carrier cannot lawfully stipulate for exemption from
responsibility, when such exemption is not just and reasonable in the eye of
the law; second, that it is not just and reasonable in the eye of the law for a
common carrier to stipulate for exemption from responsibility for the negli-
gence of himself or his servants.”

The exemption in the bill of lading from the liability of the land
carrier for fire or other casualty does not include exemption from lia-
bility for a casualty which was caused by the negligence or want of
care of the carrier in whose custody the property was at the time of
the happening of the damage.

2. The presumption from the facts which are contained in the
agreed statement is that the fire and injury were caused by the neg-
ligence of the defendants, and this presumption was not rebutted.
“When the thing 1s shown to be under the management of the de-
fendant or his servants, and the accident is such as in the ordinary
course of things does not happen if those who have the management
use proper care, it affords reasonable evidence, in the absence of ex-
planation by the defendants, that the accident arose from want of
care.” Scott v. Dock Co. 3 Hurl. & C. 596; Transp. Co. v. Downer,
11 Wall. 129; Rose v. Stephens & Condit Transp. Co. 11 FEp. Rep.
438. The defendant was, therefore, liable to the plaintiff for the
damage occasioned by such negligence.

3. The remaining question is whether the clause in the bill of lad-
ing which provides that the carrier who is legally liable for any dam-
age shail have the benefit of any insurance that may have been ef-
fected upon the damaged goods, shall be so construed as to give the
benefit of the insurance to a carrier whose negligence caused the in-
jury, or whether such a contract, so construed, is not an unjust and
anreasonable exemption from liability for negligence.

" The argument of the plaintiff is to the effect that such a contract
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virtually protects the catrier from liability arising from his negli-
gence, because the owner of property in transit is compelled, as a pru-
dent business man, to insure against the accidental injuries for which
the carrier is not liable, and therefore if the contraect is valid the car-
rier has indirectly and covertly, but securely, protected himself
against the injurious consequences of his want of care by an insur-
ance for which he did not pay, and on account of which there is no
evidence of a reduction of the rates for freight. It does not seem to
me that such a contract is unreasonable, because:

(1) It is not one of exemption from liability. The owner is under
no obligation to insure; he is not compelled to furnish indemnity to
the carrier; and, if he insures, can make a limited contract of insur-
ance which does not cover losses through the carrier’s negligence.
There is, therelore, no contract of exemption against liability for loss
by negligence, no agreement that the carrier shall be protected or be
indemnitied, but the contract simply is that, in the contingency of
insurance, a consequent benefit will, in case of loss, result to the car-
rier.

(2) Tt is not unfair to the owner. The carrier is at liberty to in-
sure his interest in the property intrusted to his care, and the fact
that he may obtain an indemnity from a third person by means of
the owner’s policy is not unfair to the owner, unless the obtaining
such indemnity is, in reality, made compulsory upon him, because
the owner “can equitably receive but one satisfaction” for the loss of
his goods. Hart v. Railroad Corp. 13 Mete. 99. If it was a part of
the bill of lading that the owner must insure for the benefit of the
carrier, such condition would be unfair.

(3) The contract is not necessarily unfair to the insurers.

At common law, the owner who has been paid in full or in part
for his loss by the insurance company, may sue the carrier upon the
contract of bailment, and as to so much of the amount recovered
from the carrier as is in excess of a full satisfaction of the loss, the
owner will be a trustee for the insurance company. It seems that
the effect of the clause in the bill of lading which is now under con-
sideration is to provide that the owner in such circumstances is not
a trustee for the insurance company, but a trustee for the carrier. If
such a contract is entered into, without fraudulent concealment of
the facts from the insurers, of which there is no evidence in this
case, it cannot properly be considered unjust or unreasonable, be-
cause the insurance company obfains its remedy, not by virtue of a
contract of its own with the carrier, but through the owner’s con-
tract, and its right depends upon or is subject to the agreement made
by the owner with the carrier, which he is at liberty to make to suit
his own interest, provided there is no fraudulent concealment from
the insurers. They can, in view of this provision in bills of lading,
modify the contract which they have heretofore customarily made
with the insured, and the result will probably be that the insurers
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will also make provisions in their policies, by virtue of which insur-
ance on property in transit will have a limited character,

In the absenee of any contract on the subject, if the insured owner
accepts payment from the insurers, they “may use the name of the
assured in an action to obtain redress from the carrier, whose failure
of duty caused the loss.” The right rests upon “the doctrine of sub-
rogation, dependent, not all upon privity of contract, but worked out
through the right of the ereditor or owner.” The suit cannot be in
the name of the insurers. Hall v. Railroad Cos. 18 Wall. 867; HHart
v. Rlailroad Corp. 13 Mete. 99; Mercantile Mut. Ins. Co. v. Calebs, 20
N.Y. 173; Conn. Mut. Life Ins. Co. v. Railroad Co. 25 Conn. 265,
By the contract in question the owner agrees that, as between him
and the carrier, the latter, when he has paid for the loss, may have
the benefit of the insurance. This contract will prosably iuterfere
with the benefit which the insurer would otherwise obtain by virtue
of being subrogated to the rights of the owner, or of having an equi-
table assignment of the owner’s interest in the policy; but the mere
fact, in the absence of fraud, that the insurers may not occupy the
same position which they would have had if the provision had not
been inserted, is not sufficient to justify an opinion that the provis-
ion is unreasonable,

The amount of the premium and the amount received by the plain-
tiffs from the insurance are not given in the agreed statement. I am
inclined to the opinion that the owner is only bound to account to
the carrier for the net avails of the insurance, and if those avails
were less than the value of the goods, a balance would still be due
from the defendant. DBut as the finding simply says that the plain.
tiffs received from the insurers the full value of the flour, I cannot
assume that the net avails were not a full indemnity for the loss.

The defendant is liable for the amount of the loss, deducting the
sum which the plaintiff has already received by way of indemnity,
and as the entire amount of the loss has been paid, the plaintiff is
entitled, under the contract, to receive nothing more.

Judgment is to be entered for the defendunt,

SHELLEY 7. ST. CHARLES CouNnTy.!

(Circuit Court, E. D. Missouri. October 5, 1883.)

1. CoXsTITUTIONAL LAW—ARTICLE 14, § 11, or ToE CoXNSTITUTION OF MIssoun:
—SwaMr-LAND Acts oF 1869 AxND 1570,

TWhere a statute authorized a county to improve swamp lands situated within

its limits, upon being petitioned by a majority in interest of the owners of

such lands to do so, and upon being shown by such owners that the improve-

1Reported by Eenj. F. Rex, E¢q., of the St. Louls bar.



