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much used to theso things, and can see what perhaps you cannot sce,
their opinion is worth something, but is not necessarily to control
you. You are to use the common sense for which you were sum-
moned here as jurors, for yourselves, and say if this man, getting
right in front of that machine, which was progressing towards him,—
with a capacity to ruin him, to destroy him, to run over him, to
kill him,—whether he acted carefully in stepping up upon that eight-
inch or a foot-wide board, when, if he fell or slipped or lost his grip,
or if there was no grip to take, he went under and was killed, inevi-
tably, whether he exercised prudence when he could have acomplished
the same end by getting on at the side, or, in the slow progress the
engine was making, by getting on in the rear with perfect safety and
perfect immunity, from endangering his life, at all events, whatever
else might have happened to him; and if you believe that he did,
carelessly and without due regard for his own safety, get upon this en-
gine in a dangerous position, where it was much more probable that
he would have been injured than by taking a safer course,—if he did
this of his own. promptings, and not because anybody told him to do
it, then he is not entitled to recover any verdict at your hands.
That is the law of this case, gentlemen. You may take it.

— ——

The jury brought in a verdict for the plaintiff for $1,000,

Before the jury were discharged defendant’s counsel moved for a
new trial on the ground that the verdict was contrary to the law and
the evidence, and asked that the motion be then heard.

The Court. 1 will hear the other side.

Mr. Erwin. I would like to refer your honor to some authorities
on the subject of contributory negligence.

The Ceurt. You may read them to the next judge who tries the
case. I set this verdict aside. It was as clear a case of contribu-
tory negligence as has ever come under my observation, and it is
with great reluctance that I refused to instruct the jury to find for
the defendant. It is not only a case of clear negligence on the part
of the deceased, but a case of stupid negligence on his part.

NEvapa Baxk or San Frawcisco v. TrEapway and Wife.?
(Circuit Court, D. Nevada. January 23, 1833.)

1. IToMESTEAD ACT oF NEVADA CONSTRUED.
A party claiming the benefit of the homestead act must record his written
claim or declaration of homestead in the manuer in the act prescribed.

1 From §th Sawyer.



888 FEDERAL REPORTER.

2. WHEN DECLARATION TAKES EFFECT.

‘When such declaration is dwly made and recorded, the property, from that
instent, becomes exempt from forced sale, except for the debts and liabilities
mentioned in the constitution and statute of the state.

3. SamMe—S8arLE Voip.

Where declaration of homestead was duly made and recorded five days prior
to advertised sale of premises, Zeld, that such declaration was made and re-
corded witiin time ; that the premises could not be legaily sold; and that a forced
sale thereof was void, the debt upon which the homestead was sold not being
one of the class of debts enumerated and excepted in the constitution of the
state.

4, DEDICATION—WHEN RIGHTS ATTACH.
Homestead rights attach whenever the property is dedicated to such use in
the manner by law provided; and if such dedication is made at any time before
forced sale, the property becomes exempt and cannot be legally sold.

Action of Ejectment. The facts appear in the opinion.

B. C. Whitman, for plaintiff.

Lllis & Judge and Willian Woodburn, for defendants.

Samiv, J.  This is an action of ejectment, brought by the plaintiff,
a corporation organized in the state of California, against the defend-
ants, residents of Ormsby county, Nevada, to recover possession of
certain lands situated in said Ormsby county, and described in the
complaint filed herein.

The action was tried before the court, a jury having been waived.
The complaint alleges that on the twenty-eighth day of July, A. D.
1880, plaintiff commenced an action in the district court of the second
judicial district of the state of Nevada, in and for said Ormsby county,
against the defendant Aaron D. Treadway, to recover the sum of
$9,816.50, with interest thereon at the rate of 1} per cent. until paid;
that a writ of attachment was duly issued out of said court in said
action at the commencement thereof, which was duly levied upon cer-
tain real estate of said defendant A. D. Treadway, and being the
property in controversy in this action; that thereafter, on the thir-
teenth of June, 1881, plaintiff duly recovered judgment in said action
against said defendant A. D. Treadway for the sum of $10,184.60
damages, and $108.35 costs; that on the ninth of July, 1881, exe-
cution was duly issued out of said court upon said judgment, which
was duly levied upon the lands and premises attached, and now the
subject of this action; that on the fifth day of August, A. D. 1881,
after due and legal notice of the sale thereof, said lands and prem-
ises were struck off and sold to plaintiff by the sheriff of said county
for the sum of $4,500, and certificate of sale thereof duly issued
to plaintiff; that thereafter, on the eleventh day of February, 1882,
more than six months from the date of sale (six months being the
time allowed by Nevada statute from date of sale for redemption)
having elapsed, plaintiff received a sheriff's deed of said lands and
premises, which was duly recorded in said county.

Plaintiff alleges ownership and right of possession under said deed.
Plaintiff further alleges thiat, at the date of the levy of the writ of
attachment, and at the date of the levy of the execution upon said
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lands, the defendant A. D. Treadway was an unmarried man, “not
having the care and maintenance of minor brothers or sisters, or
either, nor of a brother’s or sister’s minor children, or any such, nor
of a father or mother, or either, nor of grandparent or parents, nor
unmarried sister or sisters living in the house with him.” Plaintiff
further alleges that, on the first day of August, 1881, the defendants
intermarried ; that on the fifth (first?) day of August, 1881, they
filed a declaration of homestead on the premises, and that since that
date they have and now claim said premises as a homestead, and
withhold the same from plaintiff. Plaintiff demands restitution of
the premises, and $500 damages and costs of suit.

Defendants plead a technical denial of the levy of the writ of at-
tachment, before mentioned; the recovery of judgment, levy of exe-
cution, and sale thereunder. They deny the ownership by plaintiff
of said premises. They plead, affirmatively, that since and includ-
ing the first day of Aungust, A. D. 1851, they have been, and now are,
husband and wife; that since said date they have actually and con-
tinuously resided upon said premises as a homestead, and have used
and claimed the same as such; that they, or either of them, have
not, for more than 20 years last past, had or claimed any other
homestead; that the defendant A. D. Treadway has resided upon said
premises continuously since the year A. D. 1860, and that he has
had residing with him thereon the minor children and grandchildren
of his brother; that on the first day of August, 1881, they duly exe-
cuted and caused to be recorded, on that day, in the proper office of
said county, their declaration claiming said premises as a homestead;
that they now claim said premises as a homestead; and that the al-
leged sale thereof by the sheriff of Ormsby county, on the fifth day
of August, 1881, was and is void,

The plaintiff offered and read in evidence the judgment roll and
Tecord,—in the suit of plaintiff against the defendant A. D. Tread-
way, commenced July 28, 1880, —the writ of attachment issued
therein, and the sheriff’s return thereon, showing levy of the same
upon the premises in question; the judgment, execution, and return
thereon showing the sale of the premises, August 5, 1881, by the sher-
iff to plaintiff, and the sheriff's deed therefor, dated February 11, A.
D. 1882, duly recorded. Also the record evidence of the lawful mar-
riage of defendants at said Ormsby county, on the first day of Au-
gust, A. D. 1881,

Defendants offered in evidence a declaration of their claim of
homestead of said premises, dated and duly executed August 1, 1881,
-and duly recorded in the proper office in said county on that day.
Defendant A. D. Treadway testified that defendants were lawfully
married on the first day of August, 1831, and are now husband and
wife; that since said date they have actually and continuously re-
sided upon said premises as a homestead; that they had and claimed
1o other homestead; that he had resided on said premises for the
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past 20 years or more; that until August 1, 1881, he was an un-
married man; that for a portion of the time during which he had
resided on said premises he had residing with him minor children
and grandchildren of a brother, whom he supported and maintained.
The above is the substance of the evidence otfered by hoth parties.

The declaration of homestead, offered and read in evidence by de-
fendants, was, in form and substance, a full compliance with the stat-
ute of the state relative thereto. Under the facts established by the
pleadings and evidence the question decisive of this case is this:
Were the premises in controversy subject to forced sale on the fifth
day of August, 1881, upon the judgment of plaintiff, recovered June
13, 1881, against the defendant A. D. Treadway?

Section 14, art. 1, of the constitution of the state of Nevada, de-
clares:

“The privilege of the debtor to enjoy the necessary comforts of life shall be
recognized by wholesome laws, exempting a reasonable amount of property

from seizure or sale for payment of any debts or liabilities hereafter con-
tracted.”

Section 30, art. 4, of the same constitution, further provides:

“A homestead, as provided by law, shall be exempt from forced sale under
any process of law, and shall not be alienated without the joint consent of
husband and wife when that relation exists; but no property shall be exempt
fromn sale for taxes, or for the payment of obligations contracted for the pur-
chase of said premises, or for the erection of improvements thereon: provided,
the provisions of this section shall not apply to any process of law obtained
by virtue of a lien given by the consent of both husband and wife; and laws
shail be enacted providing for the recording of such homestead within the
county in which the same shall be situated.”

This constitution was adopted in 1864, and has not been amended
1n these particulars.

We need not discuss the justice or expediency of exemption laws,
since it is purely a matter of domestic policy of each state, both as
to whether there shall be any exemption of real or personal property,
or both, from forced sale, and the extent of such exemption. In
nearly if not quite all of the states and territories laws of this char-
acter prevail, but differing widely as to the extent of the exemption
and the manner of the debtor’s availing himself thereof. Enacted in
the spirit of humanity and beneficence, they have received almost
universal approval, and are to be fairly and liberally interpreted to
secure the objeot sought. :

The first legislature of the state, which convened after the adoption
of the constitution, passed an act, approved Marech 6, 1865, giving
effect to these provisions of the constitution. Comp. Laws Nev. 60.
This act provided for the selection and exemption of a homestead,
not exceeding in value $5,000.

In 1879 the legislature amended this act anc provided as follows:

“The homestead, consisting of a quantity of land, together with the dwell-
ing-house thereon and its appurtenances, not exceeding in value five thousand
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dollars, to be selected by the husband and wife, or either of them, or other
head of a family, shall not be subject to forced sale on execution, or any final
process from any court, for any debt or liability contracted or incurred after
XNovember 13th, in the year of our Lord 1861, except process to enforce the
payment of purchase money for such premises, or for improvements thereon,
or for legal taxes imposed thereon, or for the payment of any mortgage thereon
executed and given by both husband and wife when that relation exists.
“Buid selection shall be made by either the husband or wife, or both of them,
orother head of a family, declaring their intention in writing to claim the sane
as a homestead. Said declaration shall state, when made by a mavried per-
son or persons, that thiey, or either of them, are married, or, if not married,
that he or she is the head of a family, and they, or either of them, as the case
may be,fire, at the time of making such declaration, residing with their fam-
ily, or with the }erson or persons under their care and maintenance, on the
premises, particularly describing said premises, and that it is their intention
to use and claim the same as a homestead, which declaration shall be signed
by the party or parties making the same, and acknowledged and recorded as
conveyances affecting real estate are required to Le acknowledged and re-
corded; and from and after the filing for record of said declaration the hus-
band and wife shall be deemed to hold said homestead as joint tenants.”

There are several other provisions in the act, which need not
given here, as they do not affect the case at bar. The portion of the
act as above quoted is the law now in force in this state so far as is
pertinent to this case. It will be observed that the statute is silent
as to the time when a declaration of homestead must be executed
and recorded, in the proper county, to bring the homestead within
the protection of the statute. It is a familiar principle governing
the federal courts that in giving effect to or in construing the consti-
tution or laws of a state, involving only a question of the domestic
policy of that state, they will look to the decisions of the court of last
resort of such state for a correct interpretation thereof, and will be
guided and controlled thereby. Were we, then, in doubt, under sec-
tion 30, art. 4, of the constitution of Nevada, and under the statute,
as above quoted, as to the time when the declaration of homestead
must be executed and recorded to protect the homestead from forced
gale, we should look for the rule relative thereto in the decisions of
the supreme court of this state, and if such rule has been established
by that court, this court would be controlled thereby in giving effect
to the homestead law. It is believed that this rule has been estab-
lished by that court clearly and fully. It should be remembered that
the homestead act of 15865 was silent as to the time when declaration
of homestead should be filed and recorded. In this respect the act
of 1865 and that of 1879 are similar, and they are also similar as to
the mode of selecting and recording a homestead claim. In Haw-
thorne v. Smith, 3 Nev. 182, the court had occasion to discuss this
question of liens upon homesteads, under the act of 1865, which act,
in this respect, differs in nowise from the act of 1879.

The facts of the case, as stated by the court, were:

% In the month of March, 1865, appellants (Hawthorne and wife) moved into
a house which, with the land attached thereto, is now the subject of litiga-
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tion. In September of the same year one Robert Woodburn brought suit
against W. A. Hawthorne, (one of the appellants,) and, at the time of bring-
ing suit, sued out a writ of attachment and had it levied on this house and
grounds. In December of the same year judgment was rendered in favor of
plaintiff, and in the early part of the year 1867 execution was issued, and the
property previously levied on under the attachment was advertised for sale.
In October, 1866, (after the attachment levied, but before judgment,) the ap-
pellants filed a declaration of homestead on the property now in dispute.
When the sheriff advertised the property for sale the appellants filed their
bill, praying an injunction to restrain the sale, and claiming that the propesty
was exempt under the constitution and homestead act. The distriet judge
issued a temporary restraining order, and required the defendant, Smith, who
is sheriff of Ormsby county, to show cause at a certain day why a perpetual
injunction should not be granted. At the hearing of this rule the judge re-
fused to grant an injunction, and discharged the restraining order. From this
ruling in regard to an injunction the plaintifts appeal.”

The supreme court reversed this ruling of the district judge, and
directed the lower court to issue an injunction pending the action,
and to “take such further steps as the equity of the case may re-
quire.”

The court says:

«1t is evident the constitution intended that, at all times, the homestead of’
a family should be exempt from forced sale, except in a2 few enumerated cases.
It is equally evident the legislature intended to carry out this policy of ex-
empting the homestead. If, then, it is the policy of the law to exempt the
homestead of insolvent debtors from forced sale,certainly we should not hold
that a creditor can defeat that policy by any act of his, unless the statute
clearly gives that right, or clearly points out the contingency upon the hap-
pening of which the debtor should lose the benefit of the exemption. Here-
the property was clearly a homestead in fact. If it lacked anything of being
such a howestead as the law exempts, it was only the execution and filing for-
record of a declaration by the husband and wife, or either of them, that they
had selected it as such. Upon the filing of such declaration the statute says.
it shall be exempt. It is hardly claimed by respondent that the existence of’
debts or the actual insolvency of appellants at the time of filing would have:
affected their right to select the homestead and claim the exemption. 1If, then,.
the prior insolvency of a party will not prevent his claiming the exemption,.
we see no reuson why an attachment should. The law declares property thus.
selected shall be exempt from execution. It makes no exceptions. It is no.
greater hardship to exempt it from an attaching creditor than any other cred-
itor. The object of the attachment law is not to allow the creditor to seize:
property which is exempt from execution, but to secure that which is liable
to such process.

“As the law is totally silent as to the time when a selection shall be made:
of the homestead, declares no penalty for failing to select, makes no reserva--
tion in favor of liens acquired before selection, but simply says that when se--
lected it shall be exempt from forced sale, we are forced to the conclusion
that, after the selection is made and filed for record, no levy upon or sale of
the homestead property can be legallv made, except for those classes of debts.
mentioned in the constitution.”

This decision was rendered in 1867. Twelve years thereafter, dur-
ing which time this decision had stood unquestioned and had virtu-
ally become a rule of property throughout the state, the legislature.
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passed the act of 1879, amending the act of 1865 in some particu-
lars, but not in respect to the time when selection of homestead must
be made and recorded. The law was left as it had stood before, and
as it had been expounded by the supreme conrt.

The legislature, in 1879, virtually gave its sanction to the ruling
of the court, made in 1867, upon this point, from the fact that it
made no change therein. It is probable that this non-action of the
legislature on this point was something more than aceidental. The
exemption of the homestead from forced sale—a refuge for the fam-
ily in time of financial distress—is a matter near to almost every
family in the state, and we are not at liberty to suppose that the
legislature, in 1879, in amending in some particulars the act of
1865, was careless, indifferent, or ignorant upon this vital point, as
to when the declaration of homestead must be filed and recorded, or
that it intentionally left so important a matter in doubt. On the
contrary, we are compelled to believe that the legislature knew the
construction which had been placed upon the constitution and the
act of 1865, in this respect, by the supreme court, and which for 12
years had been the settled law of the state; that it was satisfied
therewith, and did not wish to, and would not, make any changes
therein in this respect. And this is a well-established rule of con-
struction in like cases with the present. In 1880 the supreme court
reaffirmed the doctrine established in Hawthorne v. Smith, quoting,
in terms, the latter portion of the opinion in that case, as above
given. Lachman v. Walker, 15 Nev. 423.

The court further decided in this case that a party must file for
record his written claim or declaration of homestead, as prescribed
in the act of 1879, in order to avail himself of the benefits of the act.

In Estate of Walley, 11 Nev. 264, in discussing the probate and
homestead acts, the court says:

¢“Each is intended to exempt the homestead from certain liabilities; but
the one—the homestead act—exempts it from liability for the debts of the
owner, so long, at least, as he continues to be the head of the family, no mat-
ter at what time, after November 13, 1861, the debts may have been con-
tracted,—whether before or after the family relation commenced, or before or
after the homestead was dedicated.”

These decisions of the supreme courf of the state seem decisive of
this case, and are binding upon this court. In them it is distinetly
held that “after the selection [of homestead] is made and filed for
record, no levy upon or sale of the homestead property can be
legally made, except for those classes of debts mentioned in the con-
stitution;” and that the homestead is exempt from liability for debts
of the owner, “so long, at least, as he continues to be the head of a
family, no matter at what time, after November 13, 1861, the debts
may have been contracted,—whether before or after the family rela-
tion commenced, or before or after the homestead was dedicated.”

In the case at bar it is not claimed that the original liability or
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debt upon which plaintiff recovered judgment against the celendant
A. D. Treadway, June 13, 1881, and upon whicir this property was
sold, comes within any of the classes of debts or liabilities excepte:l
and mentioned in the constitution, and for which a Lhomestead may
be sold. Neither is it claimed that this property exceeds $3,000 in

value; nor that the declaration of homestead filed for record by de-
fendants August 1, 1881, was not a full compliance with the statute
relative the1eto nor that defendants were not at that time, and now,
lawful husband and wife, and living upon said premises as their
homestead. Irom the instant the declaration of the homestead was
filed for record,the property in controversy became and was a “home-
stead as provided by law,” and from that instant it came within the
protection of the constitution and the statute, and could not be levied
upon, or sold for or upon, any debt or hmblhty not excepted and
mentioned in the constitution.

It was clearly the intention of the constituhon to protect the home-
stead from forced sale, except for the class of debts mentioned, and
the legislature was charged with the duty of giving effect to the pro-
vision of the constitution, which it did in the passage of the act of
1865, and the subsequent act of 1879. It prescribed the value of
the homestead, and the manner in which it should be selected, and
when so selected the homestead rights attached, and it became ex-
empt from forced sale. The constitution nowhere subjects the home-
stead to sale for debts which the owner may have incurred prior to
his marriage, or to liens which may have accrued against it prior to
its dedication as a homestead. Can we possibly suppose or presume
that the constitutional convention which framed section 30 of article
4, when excepting certain debts and liabilities for which the homestead
might be sold, intended also to include other liabilities not enumer-
ated, and which should be left to the shifting decisions of courts to
enforce? or can we presums that the legislatures of 1865 and 1879
so intended in the passage of the homestead act and the amendments
thereto?

The constitution and the statutes both clearly define the debts and
liabilities for which the homesiead may be subject and liable, and
this limitation of liability is the exclusion of all others. We a_e not
at liberty to add to or take aught from the constitution or statute not
necessary to a clear understanding thereof.

It is urged by plaintiff (1) that defendants were not in a condltlon
to avail themselves of the benefits of the homestead act prior to the
time when the lien of plaintiff’s judgment against the defendant
A. D. Treadway attached upon the premises, from the fact that de-
fendants were not married until August 1, 1881, while said judgment
was rendered June 13, 1881; and (2) that the lien of that judgment
is prior and superior to any homestead rights which defendants may
or could have acquired subsequent thereto. The first point is dis-
tinctly ruled upon by the supreme court of Texas in the case of
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North v. Shearn, 15 Tex. 174, and is decided adversely to plaintiff’s
position in this case.

The same court has also ruled upon the second point in the case
of Stone v. Darnell, 20 Tex. 14. In this case the court says:

“The right of the homestead is placed by the constitution above any claims
.or liens for the satisfaction of debts. If this were not the rule, no debtor
conld ever procure a homestead until he discharged all previous judgments,
for they are liens upon his lands, or until he had paid all judgments rendered

since his purchase of lands, but before he was able to erect & dwelling-house
on the portion selected by him for his homestead.”

The constitution of Texas is very similar to that of Nevada, in ref-
erence to homestead exemption, and the decisions of the supreme
court of that state are applicable in Nevada. In addition to the
cases above cited, see, also, Macmanus v. Campbell, 37 Tex. 267.

It is true that, in some of the states, it is held that a lien of attach-
ment or judgment, if acquired prior to the selection or recording of
the claim of homestead, takes precedence of the homestead claim,
thus virtually defeating the very object of the act. Thomp. Homest.
& Ex. § 317 et seq.

1t is believed, however, that this is not the general rule. Smyth,
Homest. & Ex. §§ 176-180, and cases there cited; 16 Cal. 214; 25
Il 221; 43 I1l. 297; 53 Ill. 317.

Resting the case at bar upon the constitution and statute of Ne-
vada, and upon what clearly seems to be the weight of authority of
the adjudicated cases upon the points in issue in this case, the court
is compelled to hold that the sale of the premises in controversy by
the sheriff, on the fifth of August, 1881, was and is wholly void, and
plaintiff took nothing thereby.

Let judgment be entered for defendants,

UmiTep States v. Rawstox, Adm'r, ete., and another.

(Circuit Court, W, D. Virginia. September, 1883.)

1. REVISTON OF AccouxTs OF Marsimsrs, CLERKS, AND COMMISSIONERS.

The appropriate comptroller of the treasury at Washington has the right to
revise the accounts of United States marshals, clerks, and court commissioners
after they have been approved by the judges of the United States courts, and
to decide upon their validity ; the judges having acted upon such accounts
only in a ministerial capacity, and congress lnvmg by express statute given
this power to the accounting officers of the treasury.

2. TravsCRIPTS FRoM TREASURY Boogs—EVIDEXCE.

Trau:crlpts from the books of the United States treasury are competent evi-
dence in trials of suits against officers of the United States, brought on their
accounts, but they are evidence only; and it isin the dxscr(,tmn of courts and

juries to give to them what weight the\ may deem proper in the trials in which
the transcrlpts are used.



