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determine wnether the plaintiff could have brought this suit before
he had reduced his claim at large to judgment. Each case, how-
ever, is presented to the chancellor on its own facts and circumstances;
and often a demand is held stale where not pursued within a period
of time short of that fixed by statute, or held not barred, although at
law the statute of limitations would prevail. Although courts of
equity, as a general rule, follow the statute of limitations, they do
not so do when manifest wrong and injustice would be wrought.

In the case now before the court it is probable that if the plaintiff
had entered upon the doubtful ground as to such cases in equity by
filing his bill in 1873, being a creditor at large, and the court had
held that it had jurisdiction, it would have found an issue for a jury
to first determine the validity of the demand, whereby like delay
would have ensued. Still, such a proceeding would then have
brought home to the defendant notice that such a claim existed.

The ordinary and safer course has been pursued by first reducing
the demand to judgment and exhausting the remedies at law, and
then filing a bill in equity promptly thereafter. In so doing no
laches to bar this action can be imputed to the plaintiff; nor can it
be held that he is within the bar of the statute of limitations. Pre-
sumably the original claim on which judgment was rendered could
not have existed so early as stated, otherwise the action at law would
have been barred by the statute.

There are many averments and issues as to ancillary matters
touching this question, which, if a different conclusion had been
reached on the general facts herein stated, might have requ'red full
consideration; such as, the circumstances under which the convey-
ance was made and its purpose with reference to creditors, the con-
sideration therefor, the relation of the two corporations to each other
or their practical identity, ete. It must suffice that independent of
such inquiries the bar set up in the answer canrot be upheld, and
the exceptions must be sustained,

McCrary, J., concurs.

Harrrey v. BoynTon and others.
(Circuit Court, N. D. Iowa, W. D. July Term, 1883.)

1. SErvIcE oX DEFENDANTS — PRESUMPTION—ENTRY OF JUDGMEXT OR D)TCREE.
The entry of a judgment or decree by a court, of necessity presupposes the
fact that the court has found that due service has been had or an appeurance
has been entered.
2. SayrE—RECITAL IN DECREE.
This presumption, however, does not prevent a party from showing, 1n a
proper proceeding, that in fact he had not been properly served, and thercfore
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is not bound by a given judgment or decree; and this right is not barred by a
recital in the decree that the court has examined the service and finds it to be
according to law.

3. SAME—BERVICE BY PUBLICATION. .

Service of notice by publication 1s a purely statutory right, and is of such a
nature that all of the provisions of the statute must be strictly complied with,
and courts will not indulge in presumptions to supply apparent defects or fail-
ures to meet the requircmentsof the statute.

4. SamE—JIowa CobE, § 2618, sUBD. 6 — AFFIRMATIVE SHOWING OF NoN-REsI-
DENCE.

To justify the publication of the notice under subdivision 6 of section 2618
of the Iowa Code of 1873, it must appear that the action was of the character
described in such subdivision, and that the defendants were non-residents of
lowa, and an affidavit must be filed showing that personal service could not
be made on defendants within the state of lowa; and where it is not shown by
the record in a cause in the circuit court of the county from whiclithe case has
been removed to the circuit court of the United States, nor by the evidence
aliunde, nor by the evidence in the caseon trial in the United States court, that
the defendant was a non-resident of lowa when service was attempted to be
made on him by publication, the decree entered in the case by the state court
will be Zeld void for want of jurisdiction.

5. SAME—TAX SALE — REDEMPTION — NOTICE TO ‘‘ UNKNOWN OWNERS”’ —Jlowa
Cobpg, § 894.

As, under the facts in evidence in this case, it does not appear that on the
first of October, 1877, the Jands in controversy had been taxed for that year,
for the reason that the several steps necessary to be completed to perfect the
taxation for that year are not shown to have becn completed, and the records
of the county for the previous year show that such lands were taxed in the
name of complainant, he was entitled to be notified, as required by section
894 of the lowa Code, that the right of redemption would expire and a deed be
demanded in 90 days after completed, service of thenotice, and a notice by pub-
lrcation to**the unknown owners” of such lands was not suflicient, and the tax
deeds executed by the county treasurer after such notice are null and void.

6. SaME —CuraTIVE AcT oF Marcu 18, 18741 —JIowa CobE, § 3049—REvIsION, §
3275.

The Iowa statute of March 18, 1874, was intended to legalize the levy of the
special taxes therein specified, the right to levy which had been claimed un-
der scction 3275 of the Rev.sion, and the amendment thereto: and the adop-
tion of section 3049 of the Code of 1873 must be deemed to be an amendment
to section 3275 of the Revision. within the meaning of the statute, and judg-
ment taxes levied prior to the date of the curative act are legalized thereby,

Bill in Equity.

The complainant, Isaac S. Hartley, is the owner of the record title
of certain lands in O’Brien county, Iowa, which were sold at tax sale
in 1874 for certain taxes as assessed thereon in 1873. Tax deeds to
H. Greve were executed on the third day of January, 1878, by the
treasurer of O’Brien county. At the September term, 1879, of the
circuit court of O’Brien county, H. Greve brought an action to quiet
his title, gave notice by publication, and procured a decree in his fa-
vor against complainant herein. The bill in the present cause is
against H. Greve and his grantees, and is brought for the purpose of
setting aside the decree rendered in the circuit eourt of O’Brien county,
on the ground that the court had not jurisdiction of the cause when
the decree was entered, and also to set aside the tax deeds, and to be
allowed to redeem from all taxes that are legally due upon the lands
in question.
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Coolbaugh & Call and C. H. Clark, for complainants.

J. H. Swan, for defendants. ~

Suiras,J. 1. The decree rendered in O’Brien circuit court 1s con-
clusive upon the rights of complainant herein, provided the court had
jurisdiction of the cause when the decree was rendered. There was
no personal service of the original notice in that cause, and defendant
did not appear therein. Service was made by publication only, and
the question is whether this substituted service was made as pro-
vided by law, for, unless it was so made, the court had no jurisdiction,
and its decree is of no force. The present action was originally
brought in the eircuit court of O’Brien county, Iowa, and one object
of the proceeding was to have the question of the jurisdiction of the
cireuit court of O’'Brien county, in the cause of I1. Greve v. Isaac S.
Hartley et al., determined, The validity of that decree is therefore
directly attacked, and is not brought up collaterally. The cause having
been removed to this court under the act of congress providing for the
removal of causes from the state to the federal tribunal, the ques-
tions at issue have to be determined by this court. In the decree
rendered by the circuit court of O’Brien county it is recited that, “it
-appearing to the court upon an inspection of the records that the
original notice herein was duly served on the above-named defend-
ants, in time and manner provided by law,” ete.

It is claimed, on the part of defendants in the present cause, that
this recital shows that the circuit court of O’Brien county heard and
determined the question of the proper service of the original notice in
that cause, and that the finding as shown by this recital is conclusive
upon this court. In all cases before a judgment or decree is rendered,
whether it is so recited in the record entry or not, it is presumed
that the court, before rendering a judgment or decree, ascertains
and determines the fact that proper service has been -had, or that
there is is an appearance for the party; for unless it appeared that
the defendant was in court, no judgment or decree could be properly
rendered. 'The entry of a judgment or decree by a court of necessity
presupposes the fact that the court has found that due service has,
been had, or an appearance has been entered. This presumption,
however, does not prevent a party from showing, in a proper pro-
ceeding, that in fact he had not been properly served, and therefore
is not bound by a given judgment or decree. This right to guestion
the jurisdiction of the court, at the time the decree or judgment
against him was rendered, is not barred by a recital in the decree
that the court has examined the service and finds it to be according
to law, If the defendant was not in fact before the court by being
properly served, when the court makes examination in regard to the
gervice, the finding of the court upon that question cannot bind the
defendant. The question, therefore, of jurisdiction is open to inves-
tigation, notwithstanding the recitals in the decree.

It is admitted that the only service made in the case in O’Brien
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county was by publication. Service of notice by publication, being
a substitute for actual personal service, is a purely statutory right,
and is of such a nature that all the provisions of the statute must be
strictly complied with, and courts will not indulge in presumptions
to supply apparent defects or failures to meet the requirements of
the statute. The Code of Iowa, § 2618, provides for this class of
casges, and the circumstances under which notice to defendants may
be given by publication. It provides that the “service may be made
by publication when an affidavit is filed that personal service cannot
be made on the defendant within this state, in either of the follow-
ing cases: * * * (6) In actions which relate to, or the subject
of which is, real or personal property in this state, when any de-
fendant has or claims a lien or interest, actual or contingent, therein,
or the relief demanded consists wholiy or partly in excluding him
from any interest therein, and such defendant is a non-resident of
this state, or a foreign corporation.”

The action brought by H. Greve against Isaac S. Hartley et al.,
in the eircuit court of O’Brien county, comes within the provision of
this sixth subdivision of section 2618. To justify the publication of
the notice, it must appear that the action was of the character de-
seribed in this subdivision, and that the defendants were non-residents
of Iowa, and an affidavit must be filed showing that personal service
could not be made on defendants within the state of Iowa. An ex-
amination of the records of the case in question shows that the action
was of the character of those included within this subdivision, and
the record also shows that the affidavit to the effect that personal
service could not be made on defendants within the state was prop-
erly filed. There is nothing shown upon the records of the case in
O’Brien county, from which it can be inferred that the defendants
were at that time non-residents of lowa,—that is to say, the records
of the case fail to disclose the fact of the place of residence of defend-
ants,—and it is not shown that any evidence thereof was submitted
to that court, showing that defendunts were non-residents of Iowa at
that time. Now, unless the defendants were non-residents, service
by publication was not permissible undexr the statute in that action.
In the record and evidence submitted to ‘this court I am unable to
find any evidence showing that in 1879 Isaac S. Hartley was a non-
resident of Iowa.

I do not determine nor rule upon the question whether the record in
the original case must show that the defendants were non-residents
in order to sustain service by publication only. What I hold is that
as it is not shown by the record in that cause, nor by evidence ali-
unde, nor by the evidence in this cause now on trial, tha. Isaac 8.
Hartley was a non-resident of Jowa in 1879, when service wasattempted
to be made by publication, that this court will not presume that he
was 8 non-resident, and that, as it does not appear that he was a
non-resident at that time, the service by publication cannot be upheld,
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because the statute only permits such service in case that defendant
was a non-resident, which fact must be made to appear in some mode
if such service is to be sustained. I therefore, without passing upon
the other objections urged against the sufficiency of the service in
the ease of Greve v. Hartley et al., hold, for the reason stated, that the
service by publication is not sufficient to support the decree of the
circuit court of O’'Brien county, because it nowhere appears or is
shown that Isaac S. Hartley was in 1879 a non-resident of the state
of Towa. It not appearing, therefore, that the service of notice by
publication was justified under the provisions of the statute, it follows
that no service whatever had been had upon the defendants in that
canse, and consequently that the circuit court of O'Brien county was
without jurisdiction of the cause when the decree by default was entered
in that court. Lacking jurisdiction, of course the decree is not bind-
ing, and must be held to be null and void.

2. The next question presented is whether the tax deeds executed
to H. Greve, and the title derived thereunder, are valid and binding.
It is urged, on behalf of complainant, that these deeds are not valid,
for the reason, among others, that no notice to redeem was served
upon him as required by section 894 of the Code of Iowa. The only
notice to redeem that was given, was by publishing a notice addressed
to “unknown owners,” the notice containing a large number of pieces
of realty which it was stated were sold to H. Greve.

The agreed statement of facts filed in this cause shows that com-
plainant, since 1871, has been the owner of the lands in controversy,
unless deprived thereof by the tax deeds under consideration; that
the lands in 1875 and 1876, and the year previous thereto, were taxed
in complainant’s name, and that in 1877 they were taxed as unknown,
or at least that no name was carried out upon the treasurer’s books
opposite the description of the lands. The statute requires the no-
tice to be served upon the persons in whose name the land is taxed;
the same to be served personally if the land-owner is a resident of
the county, and by publication if a non-resident of the county. The
notice was published October 1, 1877, and the question for decision
is whether the notice should have been addressed to Isaac S. Hartley,
and served either in person or by publication. In other words, the
question is whether these lands, on October 1, 1877, were taxed in
the name of Hartley, or as unknown. This section 834 of the Code
of Towa, requiring notice to redeem to be given to the owners of realty
before applying for a tax deed, is one that must commend itself to all,
and its provisions and purpose should not be narrowed by any line of
construction that may tend to defeat its beneficent purpose. Parties
holding tax certificates should be held to a full performance of all its
requirements before they become entitled to demand a tax deed under
its provisions. The object of the section in requiring notice to be
served upon the person in possession of the land, and also upon the
verson in whose name the same is taxed, clearly is to provide that



878 FEDERAL REPORTER.

the owner of the land may be notified of the fact that a tax title is
maturing in order that he may have 90 days in which to protect his
rights and redeem the land. It is therefore made the duty of the
holder of a tax sale certificate to give notice to the person in posses-
sion, and to the person in whose name the land is taxed, that the
right of redemption will expire, and a deed be demanded in 90 days
after complete service of the notice. This provision of the statute
must be observed in good faith by the holder of the tax certificate
before he becomes entitled to demand a tax deed.

In the case now before the court it is shown that the title of the
lands in dispute had been in complainant’s name upon the records
of the county since 1871; and for several years, including 1875 and
1876, the lands were taxed in his name. Now, on the first day of
October, 1877, was there any reason why the hoider of the tax cer-
tificate could not readily ascertain the name of the party to whom
notice was to be given? He published notice under the caption of
“Unknown Owners,” and justifies so doing by claiming that the lands
in 1877 were taxed as unknown.

The question for decision is whether, on the first of October, 1877,
these lands were taxed to any person by name. It will be remem-
bered that the object of the statute in requiring service upon the per-
gon in whose name the land is taxed, is to provide for notice to the
probable owner of the land. Tor the purpose of giving notice under
this section of the Code a completed taxation in any one year holds
good as a designation of the person to whom notice is to be given
until the lands are again taxed at a subsequent time. As I have al-
ready said, these lands in 1876 were taxed in the name of Isaac S.
Hartley, and thus he was designated as the person upon whom serv-
ice must be made under the statute, and this designation held good
until by a subsequent taxation of the land some other party should
be shown to be the person to be notified, or else by being taxed as
unknown the necessity of giving notice might be waived. If on the
first day of October, 1877, these lands were taxed to unknown owners,
then notice to complainant by name would not be required. By the
taxation of propertyis meant the several steps of listing the same, as-
sessing the values, equalizing values by the proper boards of equali-
zation, fixing the rate of levy by the board of supervisors, which is
done in September; the completion of the tax-list by the auditor,
under eection 8§39; and the delivery of the completed list by the au-
difor to the county treasurer on or before the first day of November.

It is not claimed or shown that these several proceedings had all
peen had and completed on the first day of October, 1877, and hence
inmy judgment it eannot be said that on that day the lands were taxed
to “unknown owners.” The county auditor has express statutory
authority for correcting any clerical or other error in the assessmeut
or tax-book; and hence, it should be made to appear to him that lands
entered on the list to unknown owners should be entered and tazed to
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A. B, I see no reason why it would not be his duty to make the correc-
tion. Hence it does not follow that because lands may be returned on
the assessor’s list under the head of “Unknown Owners,” that when
the completed tax-list is delivered by the auditor to the treasurer it
will show the lands taxed to unknown owners. That list may show
them taxed to the real owner by his proper name. Under the facts
in evidence in this cause it does not appear that on the first of Octo-
ber, 1877, these lands had been taxed for that year, for the reason, as
already stated, that the several steps necessary to be completed, to
perfect the taxation for that year, are not shown to have been com-
pleted. Hence, as the records of the county then stood, the lands
were taxed in the name of Isaac S. Hartley, and the notice of the ex-
piration of the time for redemption should have been given to him,
which it is admitted was not done. Hence it follows that the county
treasurer had no legal right to execute the tax deeds of the land in
question, because the right of redemption of the owner had not been
terminated by the giving of the notice required by the statute.

These deeds must, therefore, be held void.

3. It is claimed, on the part of complainant, that a part of the taxes
levied on the lands, and for which the same were sold, are illegal, in
that the amount of the levy isin excess of the rate which the board of
supervisors could lawfully levy, and that complainant should not be
required to pay the amount of these taxes in making redemption
from the tax sales. It is admitted by counsel that the legality of the
taxes depends uvon the question whether the curative act passed by
the legislature under date of March 18, 1874, can be held to apply
to the levies in question; the point being made that the Code of 1873,
which was in force when the levies were made, repealed section 3275
of the Revision, and that the curative aet of March 18, 1874, only
applies to taxes levied under section 8275 of the Revision and the
amendment thereto. Curative acts of the nature of the one in ques-
tion should be fairly construed. The true intent of this act of 1874
is to legalize the levy of the special taxes therein named; that is to
say, taxes levied to pay judgments rendered against various counties,
school-distriets, and other municipal corporations, the right to levy
which had been claimed under section 8273 of the Revision, and the
amendments thereto.

In my judgment the adoption of section 3049 of the Code of 1873
must be deemed to be an amendment to section 3275 of the Revision,
within the meaning of the act of March 18, 1874, and the judgment
taxes levied in O'Brien county prior to the date of the curative act are
legalized by that act.

There will be, therefore, a decree in this cause in favor of com-
plainant, holding the decree in the circuit court of O’Brien county, in
the cause of H. Greve v. Isaac S. Hartley et al., null and void; also
setting aside and annulling the tax deeds issued by the treasurer of
O’Brien county under date of January 3, 1878, and declaring that
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complainant is entitled o redeem the lands from the tax sales made
thereof,—said redemption to be made within 90 days from this date ;
and that if redemption be not made, that the holder or holders of the
tax certificates be entitled to demand and receive tax deeds for said
lands from the treasurer of O’Brien county, as provided by law; com-
plainant being also entitled to a decree for costs.

Mosuer v. St. Lours, I. M. & 8. Ry. Co.?
(Circuit Court, E. D. Missouri. Beptember 22, 1883.)

CoMMON CARRIER—PURCHASER OF RAILROAD TIicKET BOoUND TO COMPLY WITH
1Ts CONDITIONS—AUTHORITY OF CONDUCTOR.

Where A., a railway company, sold a ticket to B., good for a trip from C. to
D. over A.’s road and E.’s road, with which A.’s connected, and also goud for
a return trip on condition that B. should, within a specified time, identify him-
self to E.’s authorized agent at D., and have his ticket dated and signed in
ink and stamped by such agent, and B., in a suit against A. for dgmages, set
forth said facts in his petition, and alleged that within the specified time he pre-
sented himself and said ticket * at the business oftice and depot* of E. at D.,
before the time of departure of E.’s train for C. which he desired to take, and
offered to identify himself and have said t cket stamped, ete., ““and in all man-
ner fully complied with the terms of said contract on his part,” but that the
defendant and E. failed to have an agent present then and there at said oflice
for that purpose at any time between the time the plaintiff so presented him-
self and his ticket and the arrival of the train for C.; that B. proceeded on
said train, however, and explained the said circumstances to the ¢onductor,
who agreed to permit him to ride as far as X., a1 intermediate point, but sub-
sequently, instead of so doing, ejecied him from the train,—Zeld, on demurrer,
that no suflicient excuse for B.’s non-compliance with the conditions of his
ticket was given; that said conductor had no power to pass upon B.’sexcuses;
and that, therefore, the petition did not state a cause of action,

At Law.

E. P. Johnson and Wm, M. Eeccles, for plaintiff.

Bennett Pike, for defendant.

Treat, J. The petition avers that plaintiff had a railroad ticket
issued by defendant, with proper coupouns, for his transportation from
St. Louis to Hot Springs within five days, and return at any time
within 85 days from date of the ticket, “by identifying himself as the
original party to said contract, and purchaser of the ticket contain-
ing it, to the satisfaction of, and to the authorized agent of, the Hot
Springs Railroad at Hot Springs, Arkansas, within eighty-five days
from said date of entering into said contract, and after said contract
or ticket had been officially signed and dated in ink, and duly stamped
by said agent at Hot Springs, Arkansas, and to be good five days
from the latter date to return to said city of St. Louis.”

In accordance with the terms of said contract, plaintiff was trans-
ported as a passenger from St. Louis to Hot Springs, and within the

1Reported by Benj. F. Rex, Esq., of the St. Louis bar.
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specified 85 days, desiring to return to St. Louis, “presented himself
and said contract or ticket at the business office and depot of said
Hot Springs Railroad at said Hot Springs, before the time of depart-
ure of its train for St. Louis, and offered to identify himself as the
original party to sald contraet and purchaser of said ticket, to the
satisfaction of, and to the authorized agent of, said Hot Springs Rail-
road at said Hot Springs, Arkansas, for the purpose of having the
same officially signed and dated in ink, and duly stamped by said
agent, and in all manner fully complied with the terms of said con-
tract on his part; but the defendant and said Hot Springs Railroad
failed to have an agent present then and there at said business office
and depot of said Hot Springs Railroad, for that purpose, at any
time between the time the plaintiff so presented himself and said
contract and ticket at said business office and depot at Hot Springs,
and the arrival of the train that plaintiff desired to take going to
St. Louis,” ete.

Plaintiff proceeded on the train, however,and on representing to a
conductor the foregoing facts and showing his ticket, the latter agreed
to take him on the train to Little Rock, and have said ticket there
signed, dated, and stamped by the agent of the defendant, and then
transport the plaintiff to St. Louis, but instead of so dcing, expelled
the plaintiff from the train, refusing to transport him to Little Rock
under said contract, by reason of which wrongful acts plaintiff has
been damaged to the extent of $10,000.

Such were the important averments of the petition, and they show
that the plaintiff was expelled from the car for failure to present the
needed ticket. Itis evident that he knew the ticket was irregular,
and on its face showed his non-compliance with the terms of the con-
tract. The conductor could not substitute himself for the agent named
by whom the identity was to be ascertained, ete., nor was it for him
to pass upon the sufficiency of the excuse offered. Indeed, the peti-
tion itself does not disclose at what time he presented himself with
his ticket at the business office and depot of the Hot Springs Railroad
for the purpose stated; nor that the time and place were proper and
reasonable. It seems that he had not the required ticket, nor did
he offer to pay the fare due. Thereis nothing in the petition to show
that he had complied with his express contract, or attempted to do so
in a fair and reasonable manner, even if a proper effort on his part
would avail. It is evident that he cannot recover on the contract, be-
cause he bad failed to comply with its terms; and he cannot recover
for the alleged trespass, because the conduector rightfully expelled him
from the cars for failure to present a proper ticket.

The principles on which this ruling on the demurrer to the petition
are based, will be found fully stated and discussed in 6 Amer. & Eng.
Ry. Cas. 322 et seq. and notes.

Demurrer sustained.

v.17,n0.13—36
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CunnNincHAM 7. Cmicaco, M. & Sr. P. R. Co.

(Circuit Court, D, Minnesota. July 16,1883.)

1. PersoNAL INJurY—CoNTRIBUTORY NEGLIGENCE,

A.,in the employ of a railroad company as yardman, while engazed in hir
occupation as such, attempted to board the switch-engine, with which he was
working, by stamdlmr in the middle of e track and stcpp'n" on the rear foot-
board of said engine, which was approaching him, tender 1irst, at a rate of
from one to three miles an hour, but, in the attunpt fell, was run over by the
engine, and died from the effect 'of his injuries. The hand-rail on the rear cna
of the engine, wli:ch was approaching the deceased, had becn torn oif the pre-
vious night, and had not been replaced, and the rear foot-board of the en-
gine in quc%lon was partly broken at one end. BSuit was brought by the ad-
mxmstranlx, the mother of the deceased, to recover the sum ot $5,000, The
jury returned a verdict for 1,000 in favor of the plaintiff. Before the jury
left the jury-box a motion was made by the defendant to set aside the verdict.
Held, that the act of so attempting to board the engine was clearly a case of
£gro- s contributory negligence on the part of the deceased, and the verdict
should be set aside.

2. SAME—VOLUNTARILY ASSUMING A PosiTioN orF DANGER.

If a man voluntarily and unnecessarily puts himself into a danfmrous po-
sition, where tlicre are other positions that he may take, in connection with
the discharge of his duty, that are safe, he cannot recover damuges for that in-
jury to which he has contributed by his own negligence.

At Law.

This is an action brought by Mrs. Mary Cunningbam to recover
the sum of $5,000 damages for the death of Thomas McCarthy, the
son of this plaintiff, which was caused by his being run over by a
switch-engine, while he was in the employ of this defendant as such
yardman. Defendant sets up contributory negligence as a defense.

The complaint alleges that the deceased was engaged in the em-
ploy of the defendant as yardman, in the city of St. Paul, and that
it was necessary for him as such yardman to get on and off cars
and engines while the same were in motion; that the engines in use
for such yard business are what are called switch-engines, and are
usually provided with foot-boards and hand-railings for the use
and safety of the employes working around them; that on the first
day of December, 1880, while the deceased was so employed, the said
engine was so unskillfully, negligently, and improperly constructed
and operated by defendant that the said John Mc¢Carthy was thrown
from and run over by said engine, and received such injuries as re-
sulted in his death on the tenth of December, 1S80; that at the time
of the accident the rear hand-railing on said engine was wholly
broken off, and the rear foot-board on said engine was partly broken;
of which defendant had due notice and which was unknown to this
deceased. Answering this, the defendant admits the employment of
the deceased, and that it was necessary for him as such yardman
to ride upon said engine and cars; but denies that it was necessary
for him, in the usual course of his employment, to get on or off said
cars and engine while the same were in motion, and denies that said



