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UniTeEDp ‘STATES v. DAUBNER.

(District Court, E. D. Wisconsin. May 21, 1883.y

1. Maxixe AND PRESENTING FALSE CLaM—FALSE AFFIDAVIT T0 ProcURE PrxN-
sioN—REv. St. §§. 5438, 4746—NoT FELONY—CHALLENGE OF JURORS.

The otfenses described in sections 5438 and 4746 of the Revised Statutes are
not felonies, and a party indicted therefor, is not entitled, under section 819
of the Revised Statutes, to challenge more than three jurors,

2. SaME—REV. ST. § 819—Warvine CHALLENGE—PRACTICE.

In the trial of such a case the district court is gnverned by section 819 of the
Revised Statutes, and under that section cach party will be entitled to three
peremptory challenges: and when the calling of a new juror is necessitated by
the challenge of either party, the other party has a right of challenge as to
such juror, although he may have previously passed the list, provided he has
not already exhausted his three peremptory chailenges.

3. NEw TriarL—Miscoxnuct oF JUROR—VERDICT.

The mere circumstance that a juror in a criminai case rode from the court-
house with a witness for the prosecution, and boarded at the same place with
such witness during the trial, without some further evidence that the circum-
stance operated prejudicially to the defendant, is not ground for disturbing the
verdict.

4. SAME—SPEAKING OF CASE.

The fact that two of the jurorsspoke of the trial, and the length of time con-
sumed therein, and one of them exhibited a memorandum book in which the
names of the witnesses were written, will not be ground for setting aside the
verdict when it does not appear that anyithing as to the merits of the case was
discussed in the conversation.

5. IMPEACHING VERDICT—AFFIDAVITS OF JURORS.

The affidavits of jurors as to what transpired in the jury-room, and their
understanding of the verdict they rendered, or were to render, and of the ruling
of the court in relation to the evidence of a certain witness, cannot have the
etfect to impeach the verdict.

6. NEw TRIAL—INSUFFICIENCY OF EVIDENCE.

While the court should set aside a verdict which is clearly against the evi-
dence, and while greater latitude is allowed in the examinations of motions
for a new trial, on the ground of the insufliciency of the evidence, in criminal
than in civil cases, it should be well satistied of the insufliciercy of the evi-
dence to convince the judgment, reason, and conscience of the jurors of the
correctness of the verdict; and as the circumstances which properly influence
the jury are so various, and so often impossible to be known to the court, there
should be greater hesitation before the verdict will be disturbed when the evi-
dence is conflicting.

7. SaMe—DMoTiox D.NIED.

As, upon examination of the rulings of the court as to the admission and ex-
clusion of evidence, and the instructions as to the effect thiereof. no error ap-
pears, and the verdict of guilty on the first and third eounts, and acquittal on
the second and fourth, are not inconsistent, and the verdict is sufliciently sup-
ported by the evidence, the motion for a new trial is deniced.

The indictment in this case was based upon sections 5438 and
4746 of the Revised Statutes of the United States. Section 5438
provides that “every person who makes, or causes to be made, or pre-
sents, or canses to be presented, for payment or approval to or by
any person in the eivil * * * sgervice of the United States, any
claim upon or against the government of the United States, knowing
such claim to be false, fictitious, or fraudulent, or who, for the pur-
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pose of obtaining or aiding to obtain the payment or approval of
such claim, malkes, uses, or causes to be made or used, any false
* » * affidavit, knowing the same to contain any fraudulent or
fictitious statement, * * * ghall be imprisoned at hard labor
for not less than one nor more than five years, or fined not less than
one thousand nor more than five thousand dollars.” Section 4746
provides that “every person who knowingly or willfully in anywise
procures the making or presentation of any false or fraudulent affi-
davit concerning any claim for pension or payment thereof, * * *
shall be punished by a fine not exceeding five hundred dollars, or by
mmprisonment for a term not exceeding three years, or by both.”
The indictment contained four counts. The first two counts alleged
offenses under section 5488, and the last two stated offenses under
section 4746. * * * The jury found the defendant guilty on the
first and third counts, and not guilty on the second and fourth counts.
A motion for a new trial was then made and argued.

G. . Hazelton, for the United States.

Geo. B Goodwin and James G. Jenkins, for defendant.

Dyer, J. The motion is based on various grounds.

1. When the jury was impaneled the defendant claimed the right
to challenge peremptorily any number of the jurors to the extent of
10, under section 819 of the Revised Statutes. He asserted such
right on the ground that the offenses with which he was charged
were felonies. The court ruled against him on the point, and al-
lowed him but three peremptory challenges. Section §19 referred to,
is as follows:

“When the offense charged is treason, or a capital offense, the defendant
shall be entitled to twenty and the Unifed States to five peremptory chal-
lenges; on the trial of any other felony, the defendant shalil be entitled to ten
and the United States to three peremptory challenges; and in all other cases,
civil and criminal, each party shall be entitled to three peremptory chal-
ionges.”

What offenses, under the laws of the United States, constitute
felonies, as that term is used in section 819, is, perhaps, a close ques-
tion. It was contended at the bar, by counsel for the defendant, that
whether or not an offense named in the federal statutes is a felony,
depends on the character of the punishment affixed to the commis-
sion of the offense, and where such punishment is imprisonment at
hard labor, the offense is a felony. On the part of the prosecution
it was argued that an offense, to be a felony, must be one expressly
declared such by statute, or one that at common law would be a
felony. I shall not attempt a discussion of the question, since it
has been so well considered in the case of U. S. v. Coppersmith,
4 Fep. Rep. 198.  In that case Judge Hanvoxp decided that the
clause quoted from section 819 may operate in other than capital
cases to give a defendant 10 challenges, in the following classes of
cases: Ilirst, where the offense is declared by statute, expressly or
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impliedly, to be a felony; sccond, where congress does not define an
. offense, but simply punishes it by its common-law name, and at com-
mon law it is a felony; third, where congress adopts a state law as
to an offense, and under such law it is a felony. In this statement
of what constitutes a felony under the laws of the United States I
concur; and no argument is needed to show that the offenses charged
in this indictment do not come under either of the categories named.
In U. 8. v. Yates, 6 Fep. Rep. 861, it was held that the crime of
passing counterfeit trade dollars is not an infamous crime, within
the meaning of the fifth amendment of the constitution of vhe United
States, and that such an offense may be prosecuted upon informa-
tion filed by the district attorney. In his opinion Judge BrxEepict
makes an observation applicable to the case at bar. He says:

“ By the statutes of many states any crime punishable by hard labor is a
felony; but no such test is furnished by the statutes of the United States.
Indeed, a provision declaring that <a felony under any law of the United
‘States is o crime punishable with death, or by imprisonment at hard labor,
and that ¢ every other crite is a misdemeanor,” submitted by the revisers of
the statutes in their draft, was rejected.”

If punishment by hard labor were the test of a felony, it might
even then be doubted whether the offenses here charged would come
within the rule; because section 4746 does not impose as a punish-
ment for its violation imprisonment at hard labor. The punishment
under that section may be by a mere fine, or by simple imprison-
ment, or by both, while the penalty imposed by section 5438 may be
a fine or imprisonment at hard labor.

In U. S. v. Baugh, 1 Fep. Rep. 784,—a case which, I think, was
not referred to on the argument,—it was held that a state statute
which declared all offenses to be felonies which are punishable by
confinement in the penitentiary, does not apply to criminal cases in
the federal courts; that the rules of procedure in those courts in such
cases are derived from the common law; and that under the federal
laws nothing is felony unless expressly so declared to be by congress,
with the exception- of capital offenses. Judge Hucrrs further ob-
serves that it has always been the policy of congress to avoid, as
much as possible, the multiplication of statutory felonies; citing 1
Greenl. Ev. § 373, and 1 Whart. Crim. Law, § 760.

It was said on the argument, by one of the counsel for the defend-
ant, that because the indictment charges that Daubner feloniously
made, or caused to be made, presented, or caused to be presented, a
false and fraudulent claim for a pension, and false and fraudulent
-affidavits in support thereof, the offenses charged should be treated
as felonies. DBut to predicate of an act that it is felonious, is simply
to assert a legal conclusion as to the quality of the act; and unless
the act charged of itself imports a felony, it is not made so by the
application of this epithet. This was distinetly held in Matthews v.
State, 4 Ohio St. 539, 542. Touching the point under considera-
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tion, the conclusion of the court is that the offenses here charged are
not felonies, and therefore that the defendant was entitled to only
three challenges.

2. When a jury was called to try the case, the list was passed al-
ternately to the district attorney and to counsel for the defendant,
according to the usual practice. The attorney for the government
exercised his right of peremptory challenge once, and counsel on the
part of the defendant then exercised their right of peremptory chal-
lenge three times. Up to the time that the last challenge was made
on the part of the defendant, the distriet attorney had twice passed
the list of jurors without strking any names therefrom; but when the
last juror was called, after the defendant had exercised his right
to challenge the third time, and upon the list being passed to the dis-
trict attorney, he struck from the list the name of such juror, and
another was called in his place. This was objected to at the time
by the defendant’s counsel, but the coart held that the prosecutor
had the right of peremptory challenge when he so struck the name
of such juror from the list, although he had previously passed
the list before that juror was called. The defendant, although he
had already exercised his right of peremptory challenge three times,
thereupon asked leave generally to strike the name of another juror
from the list. This application was denied. He then asked permis-
sion to strike from the list the name of one of the jurors called since
he had made his third peremptory challenge, and this request was
refused by the court, for the reason that the defendant had exercised
the right of peremptory challenge three times, and had, therefore,
exhausted his right of challenge.

Although the method thus pursued in organizing the jury was, as
the court understands it, in accordance with the practice as it has
always prevailed in this court, it is contended that it was error to
permit the district attorney to peremptorily challenge a juror after
he had challenget once, and twice passed the list without challenge.
It will not be overlooked that the defendant was given and had three
peremptory challenges, and that the distriet attorney struck but two
names from the list. Before his last challenge he had twice passed
the list without challenge,—that is, he declared himself content with
the jury as it then stood ; but after that the defendant’s counsel exer-
cised his right a third time, which necessitated the calling of a new
juror, and it seemed to the court that the prosecutor’s right to per-
emptorily challenge that juror was undoubted, because each party
under the law was entitled to three peremptory challenges.

It is claimed, however, that when the district attorney twice passed
the list he twice waived the right of challenge, and that by each such
waiver he lost a right of challenge; and the provisions of section 2851
of the Revised Statutes of Wisconsin have been called to the notice
of the court. That section provides that “each party shall be en-
titled to three peremptory challenges from a full panel of jurors
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called in the action. The challenges shall be made alternately by
the parties, one at a time, the plaintiff beginning, and when either
party shall decline to challenge in hig turn he shall be deemed to
have waived each time one challenge.” If this statute were applica-
ble hers, the objection made to the course of procedure in organizing
the jury would seem to be well taken; but clearly this court must be
controlled by section 819 of the Revised Statutes of the United
States, and that section declares absolutely that each party in such
a case as this shall be entitled to three peremptory challenges, and
when the calling of a new juror was necessitated by the challenge of
either party, I think the other had a right of challenge as to such
juror, although he may have previously passed the list, provided he
had not already exhausted his three peremptory challenges. It is
argued that by the course pursued the distriet attorney in effect was en-
abled to exercise hisright as to 18 jurors, while the defendant was lim-
ited in the exercise of his right to 12; but the calling of the thirteenth
juror was made necessary by the defendant’s last and third peremp-
tory challenge, and the court cannot perceive any good reason for de-
nying to the prosecutor the right to challenge that juror, although he
had declared himself content with the jury as it previously stood,
when the fact was that he had exercised his right of peremptory chal-
lenge but once before the thirteenth juror was called. Inother words,
I donot think, under the practice in this court and the statutes of the
United States, the prosecutor waived his right to make the peremp-
tory challenge objected to by previously passing the list as he did
without challenge.

3. It is further urged that the findings of the jury are inconsistent,
in that they find the defendant guilty on the first and third counts of
the indictment, and not guilty on the second and fourth counts, and
therefore that the verdict cannot stand. It seemed to the court, on
the argument, that there was much force in the point made by the
district attorney, that the first and third counts are sufficient in law
to warrant a verdict; and that a verdiet of not guilty on the second
and fourth counts cannot, in any event, vitiate a verdict of guilty
on the first and third. But an analysis of the counts, I think,
shows that the findings of the jury upon the different counts are not
50 inconsistent as to affect their verdict. While the second count
does, in its preliminary statements, refer to the defendant’s claim for
a pension, and characterizes it as false and fraudulent, it is evident
that the count is really based upon Daubner’s affidavit of April 21,
1879, and that that affidavit constitutes the gist of the count; and,
upon careful examination of the affidavit, and its particular subject-
matter, I think a finding that its statements are true is not necessa-
rily inconsistent with a finding that certain material statements con-
tained in the declaration for a pension, set forth in the first count,
and in the affidavit set forth in the third count, are not true. The
same may be said of the affidavit of Cunderman, which forms the
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basis ‘of the fourth count; and this was the view of the courf when
it submitted the case to the jury, and instructed them with reference
to their right to find upon the ditferent counts. The affidavit of Daub-
ner set forth in the second count relates entirely to his condition of
health before enlisting in the service; to his health and the medical
treatment he received after his discharge; to his occupation, and
physical ability to perform labor and engage in business; while the
affidavit of Cunderman merely states that he never heard of Daubner
Leing sick until he went intothe army; that he took care of Daubner
in some of his sickness in the service, without stating what the sick-
ness was; that since his discharge Daubner has labored under a dis-
ease which he claims to be catalepsy, contracted in the service; and
that he is so afflicted, and is unable to follow his business, and has
been so since his discharge. All this may have been true, and yet
certain vital statements of fact in the declaration for a pension, and
in other affidavits set out in the third count, may have. been false.
1 conclude, therefore, that the objection of inconsistency made against
the verdict is untenable.

4. In connection with the declaration for a pension, and the affida-
vits set out in the different counts of the indictment, the prosecution
offered in evidence the discharge of the defendant from military
service granted to him April 8, 1863, and the surgeon’s certificate of
disability upon which it was claimed the discharge was granted. No
objection was made on the part of the defendant to the mtroduction
of the discharge in evidence; but when the surgeon’s certificate of dis-
ability was offered, it was objected to, and the court overruled the ob-
jection. This ruling is assigned as error on the present motion. The
discharge recites, among other things, “that George H. Daubner, a
private of Capt. John A. Williams’ Company A, twenty-eighth regi-
ment of Wisconsin volunteer infantry, who was enrolled on the
twenty-first day of August, 1862, to serve three years, is hereby dis-
charged from the service of the United States, this eighth day of April,
1863, at Helena, Arkansas, by reason of disability, as per surgeon’s
certificate,” and purports to have been signed by H. M. Lyons, post
surgeon. The certificate of disability is in the preseribed form, and
the post surgeon, H. M. Liyons, therein cortified that he had carefully
examined the said George H. Daubner, of:Capt. Williams’ company,
and found him incapable of performing the duties of a soldier, because
of chronie inflammation of tue left hand, causing the anchylosis of the
joints of the first and second fingers in such a position as to render
the organ useless, together with a cataract of the right eye, and that
in the opinion of the surgeon Daubner could not be rendered fit for
service by any treatment. This certificate beays the same date as
that of the discharge, namely, April 8, 1863, and was admitted in ev-
idence by the court on the ground that it was part of the record or his-
tory of Daubner’s connection with the service; that it was essentially
part of the discharge from service. But when it was admitted, the
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court ruled that the defendant was not bound or aflected by statements
in the certificate, of the character of his disability, by the surgeon,
without proof connecling him with the making or ezecution of the
certificate.

In its instructions to the jury the court said:

“There has been put in evidence the discharge of the defendant from the
service, and in connection therewith the surgeon’s certificate of disability,
and there has been some diseussion concerning the competency and effect of
this certificate as a piece of evidence in the case. You may take that certifi-
cate into consideration as showing that the defendant was not discharged for
catalepsy, but that he was discharged on the alleged grounds therein stated.
It does not prove that the defendant did not have catalepsy. It is only evi-
dence to the extent indicated, and will only be considered to that extent by
you.”

Upon mature consideration the court is satisfied that its ruling
upon the admission of the surgeon’s certificate in connection with
the discharge, and its instruction to the jury in relation thereto, were
right. The discharge and the certificate bear the same date. They
were executed at Helena, Arkansas, by the same person. The dis-
charge refers to the surgeon’s certificate, and it was evidently in-
tended that in ascertaining the character of the disability which con-
stituted the grounds of the discharge, the certificate should be looked
into as containing a statement of such disability. In effect, the sur-
geon’s certificate was made part of the discharge, and the discharge
and certificate together constituted the record, forming the basis of
the action of the post surgeon in relieving Daubner from the further
performance of military duty. The court, in its instructions to the
jury, endeavored to state with care the extent to which this certificate
was competent as evidence in the case; that is, that it might be
taken into consideration as showing that the defendant was not dis-
charged for catalepsy; but that it was not proof that in fact he did
not then have catalepsy. It does not seem to the court, after reflec-
tion, that this was error; but, on the contrary, that as part of the ree-
ord of the discharge the certificate was competens proof that Daub-
ner was not discharged for catalepsy. And as it was necessary to
show, as a step in the proofs on the part of the government, that the
defendant was discharged from the service, it was entirely proper to
show the grounds on which he was discharged, when the discharge
itself in terms referred to the surgeon’s certificate of disability.

5. Mr. Cushman K. Davis was called as witness on the part of
the defendant. He testified among other things that he was a mem-
ber of the twenty-eighth regiment of Wisconsin volunteer infantry,
and accompanied the regiment to Helena, Arkansas; that after a
certain expedition, known as the Yazoo Pass expedition, he saw the
defendant in the post hospital at Helena; that Dr. Lyons was tle
surgeon in charge; that he, the witness, saw defendant lying on a
cot, apparently unconscious; that after some conversation with Sur-
geon Lyons about the defendant, he interested himself somewhat in
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procuring his discharge; that he called upon one Pierce, and urged
him to see that Daubner got his discharge; and that he did this be-
cause of what he saw of the defendant, and of what Surgeon Lyons
had told him. The witness was then asked this question by counsel
for the defendant: “Af the sime you saw the defendant in a fit at the
post hospital, what did Dr. Lyons state with respect to the disease,
and what did he state with respect to his ability thereafter to continue
in the service?” This question was cbjected to by the district at-
torney, and the answer of the witness was taken under objection,
which was finally sustained by the court. The question was then
repeated, and counsel for the defendant said that they offered to show
that Dr. Lyons was in attendance upon the defendant as post sur-
geon at the time of this fit at the hospital, and that, while the defendant
was in the fit, he stated to the witness that the defendant was in a
catateptic fit, and that he never would be able to serve efficiently as
a soldier, and would always be subject to such fits, and recommended
his discharge on that ground, and that ground alone. This proposed
testimony was objected to, and was received under the objection,
which was ultimately sustained and the testimony excluded. It is
now contended, in support of the motion for a new trial, that the
court erred in not permitting this testimony of the witness Davis to
be considered by the jury. When the testimony by which it was
proposed to show a conversation between the witness and the sur-
geon was offered, the court thought, and is still of the opinion, that it
was hearsay, and was incompetent. It was not shown that the al-
leged statements of the surgeon accompanied or were part of any act
of his in connection with the discharge of the defendant from the
service. It was not shown that they were contemporaneous with the
making of the discharge and the certificate of disability. The con-
versation which it was proposed to prove was had at a time prior
to the discharge. As the testimony of Mr. Davis shows, his talk
with Lyons was concerning the future discharge of defendant. To
make it competent, in the judgment of the court, it was essential
that the statements of Liyons should be shown to have accompanied
the act of discharging Daubner from the service, otherwise it was
hearsay.

6. Another point urged in support of the motion for a new trial is
this: One Coates, who was a member of the same company as that
to which the defendant belonged, was a witness for the prosecution,
and was examined at length. He testified generally with zeference
to the defendant’s connection with the service, the state of his health
while he and his company were in Arkansas, and during the time
the regiment was on the White river expedition,—an expedition con-
cerning which much testimony was given on both sides,—and as to
the truthfulness of such of the statements in the defendant’s declara-
tion for a pension as related to his service and health at the time
and place when and where the defendant claims he contracted
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catalepsy. In the course of the examination of the witness it was
shown that he had interested himself somewhat actively in the original
investigation of the case, and, on cross-examination by defendant’s
counsel, he was asked whether he did not accompany the special pen-
sion examiner who had charge of the examination when that officer
visited parties whom it was thought might be witnesses, and in refer-
ence to an interview with Dr. McMiller concerning the execution
and contents of his affidavit, which is set out in the third count of
the indictment. Undoubtedly the primary object of this examination
was to show the interest and feeling of Coates in the case. In an-
swer to questions put to him on the cross-examination, the witness
testified to statements he made to McMiller about the latter’s affida-
vit, and to certain statements MeMiller made in reply, touching the
same; among other things, that the witness told McMiller he was
mistaken in some of his statements in the affidavit. On re-examina-
tion, the court permitted the district attorney to inquire further about
that conversation with McMiller, and the witness gave further state-
ments of McMiller, made in the conversation, which tended to im-
peach his affidavit, and to the effect that tbe affidavit which he,
McMiller, signed, contained representations about the defendant
which he did not understand were in it when he signed it. Then, on
recross-examination, the witness further testified to other statements
which he made to McMiller at the time of their interview in relation
to the contents of the affidavit. The questions put to the witness by
the district attorney, on re-examination, and by which he sought to
draw out more fully the conversation between the witness and Me-
Miller in relation to the affidavit, were objected to; and it was very
earnestly insisted by counsel for the defendant that what MecMiller
told Coates in that conversation, in relation to his affidavit, was not
evidence which could be received to show the falsity of the affidavit,
and should therefore be rejected. The court permitted the evidence
to stand as it was given by the witness, and, when the case was sub-
mitted to the jury, the point was renewed in the form of a request to
instruct the jury, in substance, that the affidavit of McMiller could
not be impeached by that evidence; and now, on this motion, it is
again urged that the court erred in allowing the evidence to go to the
jury.

Although the primary purp~se of defendant’s counsel in examining
Coates with reference to his interview with MecMiller was to show
that Coates had interested himself in the case, and was, therefore, not
an impartial witness, the court was at the time and is still unable to
perceive how that circumstance could deprive the district attorney of
the right on re-examination to call out the entire conversation be-
tween those parties. A part of the conversation having been devel-
oped by the cross-examination of defendant’s counsel, the prosecu-
tion was entitled to the whole of it, and the entire conversation

v.17,n0.11—51
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having been fesiified to by the witness, the court, in its opinion,
could not properly limit the application of the evidence to the single
_ question of Coates’ interest in the prosecution of the case, or his
- credibility ; nor declare what weight or effect it should have in the
cage. It was competent testimony, made so by the fact that the de-
fendant had opened the door for its introduction. The defendant
could not, as it seemed to the court, take the position that that tes-
timony, in the circumstances under which it was called out, might be
used to affect or impair the credit of the witness, but not in any
manner to prejudice the defendant. Touching this point the court
entertains the same opinion now that it did on the trial; and in this
connection it may be remarked that much of the testimony offered
gederally in the case to show the alleged falsity of the defendant’s
declaration for a pension, bore upon the question of the truthfulness
or falsity of the McMiller affidavit.

7. Various affidavits have been submitted to the court in support of
the claim that there was misconduct on the part of some of the ju-
rors as another ground of the present motion. Two of the jurors
have made affidavits to the effect that while the jury were deliberat-
ing on the case their foreman told them, in the presence of the jury,
. that he knew two of the witnesses for the prosecution, namely, Coates
and Carlson, and knew them to be men of honor and truth, and that
their statements as witnesses could be relied on. One of them also
states in his affidavit that the foreman told the juryin effect that one
of the counsel for the defendant had taken special pains to diseredit
Coates and Carlson in his cross-examination of them, and in his
comments upon their testimony; also that it was understood in the
jury-room that the court had by its instructions talken all of the tes-
timony of the defendant’s witness C. K. Davis out of the case; and,
further, that it was understood by jurors that if Daubner did not have
a fit on the White river then he must be guilty. The other juror re-
ferred to, states further, in his affidavit, that he intended to return a
verdict of not guilty on the charge in the indictment in relation to
the affidavit of Arthur Holbrook, and that he understood that the
jury intended to acquit the defendant upon that charge. Still an.
other of the jurors makes an affidavit that it was his understanding
that the defendant was acquitted of the charge against him so far ag
it related to the Holbrook affidavit; also that he supposed and un-
derstood that the greater part of the testimony of C. K. Davis was
“thrown out” by the court, and was not to be considered by the jury;
and that that part of the witness Davis’ testimony wherein he testified
. in substance that he saw the defendant in a fit at the post hospital
. in Helena, Arkansas, was discarded by the court, and was not, there-
fore, to be considered by the jury, The affidavit of one Schmidt is
also submitted, in which he states that, while the trial of this case
was in progress, e met at the hotel two gentlemen, who informed
him in conversation that they were jurors in the Daubner case; that
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the deponent remarked to them that the trial was lasting a long
time; and that thereupon one of these persons took from his pocket
a small pass-book and opened it, and exhibited written therein the
names of some oz all the witnesses that had been sworn in the course
of the trial; “that deponent noticed that there were notes or writing
of some kind in said pass-book, in connection with the names of wit-
nesses therein, but what said writing was, or what said notes were, de-
ponent does not know;” that directly afterwards the two jurors sat
down together, and, with the pass-book still open before them, began
to converse together, as the deponent believes, about matters con-
nected with the trial, but about what particular matters he did not
know. The defendant has made an affidavit in which he states that
during the trial he twice saw one of the jurymen get into a bugg
with one Carlson, who was a witness on the part of the government,
and saw him ride away from the court-house building with Carlson.
He further states that he is informed and believes that this juror and
Carlson boarded at the same place in the city of Milwaukes during
the trial.

It seems very clear to the court that nothing contained in these
affidavits, which the court can rightfully consider, furnishes any
ground for setting aside the verdict. Surely, the mere circumstance
that one of the jurors rode from the court-house in a carriage with a
witness for the prosecution, and that they boarded at the same place,
is wholly insufficient as a ground for disturbing the verdict, without
some further evidence that the circumstance operated prejudicially
to the defendant. As to the affidavit of Schmids, it is not shown
that the two jurors mentioned therein had any conversation with him
about the merits of the case, nor does it show that the notes or writ-
ing in the pass-book of one of the jurors related to the case. Indeed,
Schmidt says that he does not know what the writing was; nor does
he know what the conversation between the two jurors was about,
after they left ham in the manner stated in the affidavis.

Within the settled rules of law on the subject, the affidavits of the
three jurors who testified to what transpired in the jury-room, and to
their understanding of the verdict they rendered, or were to render,
and of the ruling of the court in relation to the evidence of the wit-
ness Davis, cannot have the effect to impeach the verdict. TIn re-
lation to the testimony of Davis, the court, in its instructions to
ibe jury, distinctly said this:

«In the course of his testimony the witness Davis testified to a conversation
he had with the post.surgeon at Helena relative to the defendant, and his con-
dition and discharge. This testimony was objected to at the time, but was ad-
mitted subject to the objection. The court has since held that testimony
incompetent, and now withdraws it from vour consideration. You will un-
derstand that this ruling applies only to that particular part of the testimony
of the witness wherein he stated the conversation with the post surgeon. All

the remainder of the testimony of the witness Davis is to be considered by
you, as you consider any and «ll other testimony in the case.’
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Of the Holbrook affidavit it may be said that it is one of the affi-
davits set out in the third count of the indictment, the McMiller
affidavit being the other. Together they constituted one count. The
count is an entirety; and the jury could not render a verdict of guilty
as to part of the count, and not guilty as to another part of it. In
other words, if they found the charge as to the MeMiller affidavit
sustained, of necessity their verdict would be guilty on that count,
whatever might be their conclusion as to the Holbrook affidavit.

In Folsom v, Manchester, 11 Cush. 834, it was held, on a review of
the authorities, that jurors cannot be ailowed to testify what one of
their number stated to his fellows, after they had retired for delibera-
tion, concerning the character of the parties to the suit.

In Hil. New Trials, 240, the law is thus stated:

“It is now the general rule that the affidavit of a juror will not be received
to impeach his verdict, more especially to show what may have transpired
amoug the jury in the jury-room while considering the case and agreeing
upon their verdict. Such affidavit has been called ¢an after-thought of the ju-
rors,” and the rule is justitfied upon the ground that it might sometime happen
that a juryman, being s friend to one of the parties, and not being able to
bring over his companions to his opinion, might propose a decision by lot,
with a view afterwards to set aside the verdict by his own affidavit, if the
decision should be against him. So, also, it is said, one might testify one
way; another, differently. This would open a novel and alarming source of
litigation, and it would be difficult to say when a suit was terminated. * * *
It might be the means,in the hands of a dissatisfied jaror, to destroy a verdict
at any time, after he had assented toit. * * % So, in a late case, it is re-
marked: It isarulefounded upon obvious considerations of public policy, and
it is important that it should be adhered to, and not broken in upon to af-
ford relief in suppos=d hard cases.” * * * So, aflidavits are not admissi-
ble that one or more of the jurors misunderstood the charge. * * * Nor
will the atfidavit of a juror be received that he misunderstood the evidence,
or disregarded the evidence and the charge, even in a capital case.”

Many cases are cited in the notes to Mr, Hilliard’s chapter on thig
subject in support of the text. In some of the cases the courts
have, perhaps, adopted too strict a rule, and one not entirely sup-
ported by other adjudications; but I am clearly of the opinion that
the affidavits submitted here contain matters which bring them with-
out doubt within the rule established by authorities not to be que=s-
tioned. And, on the whole, my conclusion is that the verdiet cannot
be disturbed for any reasons alleged in supvort of the charge that
there was misconduet on the part o1 the jury or of individual jurors.

* * * * * * * * »

8. Arthur Holbrook, who was the first lieutenant of the company
to which the defendant belonged, and the person who made one of the
affidavits set out in the third count of the indictment, was examined
a8 a witness for the government. He identified the affidavit referred
to, and stated that he signed it at the instance and request of the de-
fendant; further, that he knew nothing of any sickness of the defend-
ant at St. Charles, in Arkansas, nor of a snow-storm at that place;
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that he was not on the White river expedition, but left the regiment
before that expedition, and knew nothing that transpired in rela-
tion to the defendant, after he left the regiment. He was then asked
the following questions, and made the following answers, against the
objection of defendant’s counsel:

“ Question. Is the following language in the affidavit [meaning the affidavit
of the witness mentioned in the third count of the indictment] true, as appli-
cable to any disease contracted by the defendant on the White river expedi-
tion, or afterwards, to-wit. <Thatsubsequently, and during the month of Jan-
uary, 1853, said Daubner was attacked with a disease, and as he had been
theretofore exposed to a severe snow-storm, his sickness was supposed to be
the result of the same.” Amnswer. It is not true, as so applicable, so far as L
know. . Was the declaration for a pension shown to you, or known to you,
at the time of making the aflidavits? 4. No, sir.”

Clearly, the questions thus put to this witness were proper. The
declaration for a pension alleged that at St. Charles, Arkansas, in
January, 1863, the defendant took a severe cold, from exposure to a
snow-storm, and was suddenly attacked with a sickness, which pros-
trated him, and rendered him senseless, ete., and that he, on that
attack, remained in an insensible condition for about eight hours;
that he was treated on the hospital boat Imperial, in the White river,
and immediately afterwards at the hospital in convalescent camp at
Helena. As we have seen, the affidavit of Holbrook stated that he
was attacked with a disease in January, 1863, and refers to his ex-
posure to a snow-storm, and to sickness as the result of the same.
And it further states that Dr. McMiller was second surgeon of the
regiment, and was surgeon in the hospital in which the defendant
was placed after his attack of sickness. Now, confessedly, the affi-
davit of Holbrook was procured in support of the defendant’s claim
and declaration for a pension, and the indictment charges that the
affidavit was false, in that it was calculated and intended by Daub-
ner to support his declaration for a pension touching his exposure at
St. Charles, Arkansas, on the occasion of the White river expedition,
in January, 1863, whereas, in sact, Holbrook had no knowledge what-
ever of the White river expedition, and was not with the regiment
at the time mentioned in Daubner’s declaration for a pension; the
contents of said declaration not having been communicated to him,
and not being known by him when he made his affidavit. It was not
claimed by the attorney for the government that Holbrook intended
tomake a false affidavit; indeed, it was shown, so far as Holbrook was
concerned, that when he made his affidavit he understood that he
was referring to a condition of things existing while the regiment was
in Kentucky, and before he, Holbrook, had left the re :iment. But
it was claimed in behalf of the prosecution that the defendant pro-
cured Holbrook’s affidavit in support of his declaration for a pension,
which located the place of his alleged sickness and condition of in-
sensibility at St. Charles, and when the regiment was on the White



