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To quote from the learned and exhaustive opinion of Mr. Justice
BrabLEY:

“If we go back to the test of the law, in the rules of Oleron, followed in
the laws of Wisbuy and other laws, we find it expressed in substantially the
same manner. The case is supposed of a ship coming into port negligently
managed and striking a vessel at anchor in an improper position, so that both
vessels are in fault and both are damaged. The rule says: The damage
ought to be appraised and divided half and half between the two ships.”

Here, then, the precise case developed by this evidence is stated
hypothetically as furnishing the very best example for the operation
of the rule just stated. That this rule is wise and equitable, and far
in advance of the harsh principle of the common law which permits
the slightest contributory negligence to defeat the action, can hardly
be doubted.

There should be a decree providing for a reference to ascertain
what the damages were which each vessel sustained after the Moon-
light fouled the Godfrey, and dividing the aggregate amount so found
between them.

Tue Axcox v. Tmonesox and others.!

(Céreuit Court, D. California. October 16, 1882.)

1. CoLLIsION.

W here a steamer and schooner came into collision, the schooner having been
seen approaching a mile and a half distant, the steamer was Zeld to be in fault
aad liable,

2. Foc or HAZE AND SMOKE.

The night being foggy or hazy, or both, it was the duty of the steamel to

moderate her ﬁpud and blow her whistle.
. 3. INExcUsABLE NECGLIGENCE.

[f the schooner was seen from the steamer at a distance of a mile and a half,

the negligence on the steamer in not keeping out of the way was inexcusable,
4. Foa.

In the condition of the atmospliere in this case there was no fault in ¢he

schooner in not discovering the steamer at an earlier period of tume.
5. No TAULT INX SCHOONER.

Under the circumstances in this case, it was not a fault in the schooner to
put herhiclin hard a-port at the time she did, nor was she in fault in othier re-
sects.

FINDINGS OF FACTS.

1. On the morning of September 15, 1878, the side-wheel steam-
ship Ancon, on a voyage from Portland, Olegon, to San Francisco,
California, came in collision with the schooner Phil. Sheridan,
whereby the latter was wholly lost. The collision occurred befween
20 minutes and 15 mimutes before 5 o’clock in the morning of that
day.

1From 8th Sawyer.
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2. The collision oceurred in the Pacific ocean, at a point therein
to the northward and westward of the entrance to the Umpqua river,
from six to seven miles distant from the shore at the mouth of said
river. :

3. The speed of the steam-ship ‘1’5 the time of the collision was,
and for some hours before had been, by steam, about eight miles per
hour; and, in addition, it bad the advantage of a current i its favor
of one mile or one and a half miles per hour. From 4 o’clock A, M.
till the lookout of the steamer saw the schooner, and first ordered a
change of the helm shortly before the collision, the course of the
steam-ship had been due south.

4. On the fourteenth day of September, A. D. 1878, and up to 6
o’clock in the afternoon of that day, the schooner had been, and was,
lying at anchor a short distance from land, the Umpqua river beas-
ing north-east, about two miles distant. She was at that time bound
from San Francisco to said river. '

5. At 6 o’clock in the afternoon of the fourteenth day of Septem-
ber, A. D. 1878, the schooner got under way, and with the wind N.
N. W, stood off shore, close-hauled, on the starboard tack, and con-
tinued on this course till 12 o’clock midnight.

6. At 12 o’clock midnight the schooner changed her course, went
about on the port tack and close-hauled, with the wind still N. N.
W., occasionally varying from a point to a point and a half, stood in
towards the land on a course N. . by N.

7. At 12 o’clock midnigit, and up to the time of the collision, the
speed of the schooner was and had been from two to three miles per
hour—mnot exceeding three miles.

8. The schooner from 12 o’clock midnight, and up to the time of
the collision, had all the lights required by law properly set and
brightly burning.

The schooner, from 12 o’clock midnight, and up to the time of
the colhsmn had a lookout, properly stationed and attentive to his
duties as quch

10. From 4 o’clock .. till the coll*’sion the wind, with slight va-
riations from time to time, was W. N. W., and the SChOOJGl up to a
point of time immediately before the collision, where the ch‘mrre in
the hielm lhereinaiter stated oceurved, was sailing by the wind on a
course N. E. I N.

11. From and after 10 minutes past 4 o’clock 1. 3. of September
15, 1878, up to the time of the collision, a fog ple\allpd in the track
of the schooner of such density as to obstmct the view and largely
tend to prevent the steam-ship and its lights from being seen from
the schooner, and a fog-horn was sounded on the schooner at regular
intervals of not more than five minutes.

12. At about 20 minutes before 5 a. 3. the man at the wheel on
the schooner heard the sound of the paddle-wheels of the approach-
ing steam-ship, and thought it was the sound of the surf breaking on
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the shore. His orders had been to keep a good lookout for the
shore. He thereupon gave his wheel one turn to port, and fixed it
in that position by means of a diamond screw, the object being to
enable him to go off quickly in case he should prove te be near shore,
and then ran forward to where the man on the lookout stood to as-
certain whether his supposition was correct. The sound at about the
same time attracted the attention of the lookout, who also thought it
was the breaking of the sun, and both were looking to see it break-
ers were near, when immediately the loom of the approaching
steamer appeared close upon them, on the port bow, not more than
three ships’ lengths distant, coming head on. This was the first
known of ths approaching steamer on board the schooner. The loom
of the steamer first appeared, and afterwards the ligist at the mast-
head was seen. The man on the lookout immediately commenced
hallooing to attract the attention of those on the steamer, and he
heard the order on the steamer to put the helm hard a-starboard; the
hetmsman at the same time seized the fog-horn, gave a blast upon
it, and then hastened back towards the wheel, where he saw the cap-
tain already at the wheel. The captain, being in his cabin and hear-
mg the hallooing and the fog-horn, rushed on deck, and, seeing the
steamer close on him, seized the helm and put it hard a-pert; and
very soon thereafter the steamer struck the schooner on the port side
just before the rigging.

13. It was the captain’s watch on the schooner from 4 o’clock a.
a., and he was called at that hour. Upcu looking out, and finding
the sea not rdugh, he lighted his pipe and sat half dressed smoking
in his cabin, near the steps, close by the wheel, till he heard the
noise upon deck made by the lookout and helmsman, when he rushed
out and put tle helm hard a-port, as stated in finding 12.

14. There was no officer on the deck of the schooner during the
half hour preceding the collision otaer than the man at the wheel,
who was competent for the position, the cook, and the man on the
lookout; but the laiter was a competent lookout, and was at his
proper nvost during all that time.

15. There was a torch on the deck of the schooner, but it was not
lighted or shown in the manner required by the act of congress; and
there was no time to light or show the torch after the discovery on
board the schooner of the approaching steamer and before the collis-
ion. Had a lighted torch been exhibited after a discovery of the
steamer it could not have prevented, or contributed to prevent, the
collision. The schooner and its lighis had been seen by, and its
position was known to, the officer in ckarge of the steamer, as is
stowr by claimant’s testimony, several minutes before the steamer
had been discovered by those on and in charge of the schooner.

16. The general facts, as stated in findings 12, 13, 14, and 15,
are clearly and satisfactorily shown by the testimony of the libel-
ants, to which there is no contradictory evidence, except as to the
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prevalence of fog and certain inferential evidence upon the ques-
tion as to whether the schooner changed her course at an earlier
point of time than that indicated in these findings, and upon the
question of the fogginess of the weather. I think the greater weight
of evidence goes to establish the existence of considerable fog. The
testimony for the claimant is that the sky was overcast and the at-
mosphere thick, smoky from fires in the mountains, and hazy with-
out fog, and that a vessel could be seen two or three miles. I think
from all the evidence that there was considerable fog along the path
of the schooner just prior to and at the collision. The steamer
itself encountered fog and blew its whistle for some minutes soon
after. It was either smoky and hazy, or fogzy, or both; probably in
some degree both. I am also satisfied that the finding states the.
facts as to the maneuvering of the helm of the schooner prior to and
down to the collision.

17. The steam-ghip, from 4 o’clock a. ., had all her proper lights
set, 1:t, and burning, and at and previous to the collision, also, had
her second officer, Douglas, a man of long experience at sea, on
deck, and a competent man at the wheel.

18. The testimony of Douglas, the second officer of the ship, and
the cfficer of the deck, at the time of the collision, given on behalf of
the claimant, is to the following effect: At about half-past 4 o’clock
A. M., a short time befors the collision, the special lookout of the
steamer left the deck, with the permission of Douglas, the officer of
the deck, to get a cup of coffee, and thereupon the officer of the deck
acted as lookout for the steamer, and in so doing stood on the hurri-
cane or upper deck of the steamer and in the most forward part of
said deck, and in a position where his view was unobstructed, and
while said officer of the deck was thus on the lookout he saw the
schooner in question some eight minutes before the collision, and at
the distance of a mile and a half the schooner being first seen; but
very soon after showing her green light only, something more than
a point off The starboard bow of the steamer. As soon as the
schooner was seen by the officer of the deck on the steamer, he or-
dered the man at the wheel of the steamer to starboard his helm,
which order was instartly obeyed by the man at the wheel, and
thereby the course of the steamer was changed two points more to
tihe port side, or shoreward. When the green light came into view
the schooner was about a mile distant. Very soon after the green
light appeared both lights ecame into view, “so instantaneous” that if
“confused” the officer, the schooner being then about three-quarters
of a mile distant. The two lights were in sight but an instant, not
more than half a minute, when the green light disappeared.

Immediately after seeing the two lights Douglas walked aft to a
point about 10 feet behind the pilot-house, notified the quartermas-
ter at the wheel that he must look out, as he had lost the lights,
then walked forward and looked at the compass; then looked out for
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the schooner again, and saw her .coming very near, and seeing the
red hght only, ordered the helmsman to stop the ship, to blow the
whistle in order to alarm the passengers, and. to put his helm hard
a-starboard, all of which was immediately done.. When he thus saw
the red light'the schooner was off the steamer’s starboard bow ard
about 250 yards distant, and he at once gave the order to.stop her.
The schooner was under the observation of Douglas with lights and
no lights about eight minutes; and during this period after he saw
the green light there was a pgriod of about three minutes, probably
less, during which she was not under his observation at all. It was
the period when he went aft to give orders to the man at the wheel.
The schooner, as stated by Douglas, when her green light 'was first
discovered, was running on a line parallel with.the course- of the
steamer, -.one point to the starboard .of the steamer, and had the
courses of the two vessels thus continued they would have passed
with*a space of about a quarter of a mile between them, while the
change of the steamer’s course two points further to port by star-
boardmg her helm would have carried them all of a m1Ie -apart when
they passed. :

“Another witness who was below at the starboard port says he heard
the order to starboard the helm given “by the officer’ on deck, antl
looking out of the port saw a green light. ' IIe went on deck and
there saw a red light, He judges it was four or five minutes’ after
hé ‘thus saw the green light before the collision. The 'man at the
wheel of the steamer, .not\nthstandmgr the order given him, did not
see the schooner, or either of her lights, till she came close along-
side, after the order to stop was given. This is the substance of the
testimony given on the part of the claimant.

19. If T am wrong in the twelfth,’ ‘thirteenth, fourteenth and fif-
teenth findings, then the facts as test1ﬁed to and stated in the eight-
centh finding, present the case on those points in the strongest light
for the claimant and appellant. i

20. The steamer being heavily loaded and running at a speed of
ewht miles per hour could not be stopped and b"lcl\ed within a less
distance than one-half a mile.

21. No order was given to stop and reverse the engine of said
steamer, nor was the same stopped and reversed, nor was the speed
of the steamer slackened at any time till about one minute or less be-
fore the collision, and when it was too late in that mode to avoid sald
collision.

22. From 4 o'clock on the morning of said fifteenth day of Sep-
tember the steam-whistle of the steamer was not sounded until
after the lights of the schooner were discovered, nearly ahead of the
stcamer, at the time when the signal to stop was given, and not
more than one minute before the collision—probably not so long—
and when too late to avoid the same.

23. From half-past 4 A, . till the collision there was no lookout
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on the steamer other than the second officer, Douglas, who acted. as
lookout in the absence of the special lookout while getting his cof-
fee, as in these findings before stated.

24. In the condition of the atmosphere and the state of the fog,
there was no fault on the part of those on the schooner in not discov-
ering the steamer at an earlier point of time than that at which it
was discovered. i

25. When the approach of the steamer was first dlscmeled from
the schooner it was too late for those in charge of the latter to avoid
the collision. '

26. Immediately after the approach of the steamer was discovered
from the schooner the helm of the latter was put hLard a-port, but
owing to her low rate of speed this could have affected her course but
little prior to the collision, and this was the first maneuver on the.
schooner after a discovery of the steamer. This, under the circum- .
stances, was not an improper maneuver. At about the same time
the helm of the steamer was put hard a-starboard. Had it been
put hard a-port the probability is that the vessels would have gone
clear. :
27. At the time when the approach of the steamer was discovered
from the schooner the course of the steamer was either -S. two
points E., or due 8., aud that of the schooner N. K. 1 N,

28. At the time the helm of the steamer was mdered hard a-star-
board the steam-whistle sounded, and the engineer was signaled to
stop and back the steamer,—all of which orders were promptly exe-
cuted. It was too late to avert a collision by tliose movements, but
it i probable that had the helin been put bard a-port instead of
hard a-starboard the collision might have been avoided.

29. The fair value of the schooner was $11,000.

30. The value of the money and other property lost by John Bott,
the captain of said schooner, for which he is entitled to recover, is
5440.

JONCLUSIONS OF LAW.,

1. The steamer was in fault under the eircumstances shown by
the claimant’s own testimony, taken in the most favorable light for
claimant, in not blowing its whistle to attract the attention of the
schooner and warn it of the steamer’s approach.

2. Those in charge of the steamer at the time were also in fauls,
ever upon their own showing, in not stopping the steamer or check-
ing its speed in time to avert the collision; and especially so since
the schooner was in plain view for a distance of a mile and a half,
and for a period of from at least five to eight minutes, and since the
officer in charge was still confused and uncertain as to the move-
ments of the schooner in ample time to have stopped the steamer, or
dimirished its speed, until the maneuvers of the schooner could be
definitely ascertained.
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3. That the schooner was not in fault. ‘

4. That the collision arose in consequence of the fault in the nav-
igation of the steamer.

Let a decree be entered in favor of the libelants for $11,000, the
value of the schooner, and interest at 6 per cent. per annum from
September 15, 1878; and in favor of the libelant Bott for the sum
of $440, and interest thereon from the same time and at the same
rate, and for costs.

Milton Andros, for libelant and appellee.

Hall McAllister, for claimant and appellant.

Sawygr, J. In this case I have cxamined with great care the vo-
luminous testimony, and considered it in all its bearings.

After examining the record I find that I am compelled to concur
with the district judge, and that the decree of the district court must
be affirmed. TFor opinion of district judge, see 6 Sawy. 118.

The facts as I have written them out in the findings are as fol-
lows: [The findings are set out in the statement.]

I shall not attempt to go over and discuss the large mass of testi-
mony in the case at any length. I shall only state some of the sa-
lient points. One point is as to the maneuvers of the schooner. I
see no reason to doubt, from the testimony of those on board the
schooner, as to its movements. The testimony seems to be fair and
unprejudiced. There is no direet testimony to the contrary. So far
as the testimony is given at all it is concurred in by all those on the
schooner—three or more witnesses—as to what took place at and im-
mediately before the collision. The position of the schooner on the
night previous, the object of running off and then running in for the
purpose of making the river, would not call for any other changes in
the movements of the schooner than those shown by the testimony
of those on board to have taken place.

They were running, according to the testimony, upon a course that
we shiould naturally expect them to be running, without any cause
for changing the course, unless they had seen the steamer and
changed the course for that reason. The testimony of the three wit-
nesses on the schooner was that they did not see the steamer until
the time mentioned in the findings,—that is, until she had got within
about three ships’ lengths of the steamer,—although they were on
the lookout, and there was a good lookout. The helmsman himself,
as well as the regular lookout, was also on the lookout, because he
had instructions to keep a sharp lookout for the shore, and tkey were
on the lookout for the shore. I think tuere is no doubt about the
rate of speed at which the schooner was going, which did not exceed
three knots, and was probably considerably less.

That being so, they were running directly on their proper course
until the helmsman first heard the sound of the paddie-wheels of
the steamer, which he supposed was the surf breaking upon the
shore. He then immediately gave bis wheel one turn to port, fixed
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it in that position with a diamond serew,—the object being to be
able to go about quickly should it prove to be necessary,—and ran
forward in haste to see whether his suppositions were correct or not.
About the same time the lookout himself also heard the sound of the
steamer’s paddle-wheels. He was on the lookout to see what it was,
and he also supposed it was the surf breaking on the shore. This
place, as 1 understand it, is not the track in which the Oregon
sceamers generally go. They frequently go there when there is par-
ticular occasion for it, such as winds or currents; and they seem on
this occasion to have been in-shore further than usual, for the pur-
pose of getting the advantage of the current. The steamer’s ap-
proach was not noticed, although there was a lookout, and the helms-
man himself was also on the lookout, until after the sound of the
paddle-wheels was heard. Thke helmsman and lookout first discov-
ered the loom of the steamer. Immediately on the discovery the
lookout began to halloo, to attract the attention of those on the
steamer; and the other man blew the fog-horn and then ran aft to
his wheel again. The captain, hearing the noise on deck,—being
close by and being partially dressed,—sprang on deck, seized the
wheel, and seeing the steamer coming directly head on, put her helm
hard a-port; and that is the first maneuver on the schooner after the
discovery of the steamer, and it was then too late to avoid the col-
lision by any movement the schooner could make.

On the question of fog, the testimony of all the parties, both those
on deck and those below, was that soon after the 4 o’clock watch
came on deck a fog came up. The helmsman said he thereupon
passed the fog-horn forward to the lookout to blow, and he testified
that the lookout did blow it at intervals, not exceeding five minutes,
from that time until the collision. The lookout jestifies to the same
thing. The cook was on deck, and also testifies to the same facts.
The captain, though below, also testifies to hearing the fog-horn
blown; so that unless these four witnesses all testify to what they
must absolutely know to be false, there must have been a fog; other-
wise, also, there would be no ocecasion for blowing the horn. They
testify that there was a fog, and that the horn did blow at regular
short intervals.

There were a good many witnesses on the steamer, being passen-
gers, who testify that there was a fog, and the erew, or quite a num-
ber of them, testified that there was a fog came on soon after the ac-
cident. Some witnesses, employes on the steamer, though not so
many, testified that there was no fog at the time of the collision; but
they also testify that the atmospliere was overcast, or datk, and was
smoky or hazy, resulting from fires upon the land. Immediately
after the collision they began to rig a line on the steamer to enable
the lookout, instead of the man at the wheel, to sound the fog-whis-
tle. That indicates that there must have been some fog, or they cer-
tainly would not so soon have been rigging that line; and all the tes-



750 'FEDERAL REPORTER.

timony is that soon after they started, they being detained from 90‘
minutes to half an hour, and after they got under way, they ran into-
a fog-bank, then blew the whistle by means of this line which had
been rigged while they were plckmg up the passengers who had been
on board the schooner. ‘

I think the great weight of testimony is that there was either a’
fog or smoke or haze, one or the other, or both, along the track of
the schooner, which would be very likely to obscure the view of the
steamer’s lights. The testimony on board of the schooner is that.
they first saw the loom of the steamer before seeing the light, and
very soon after that they first saw the light at the mast-head. The
lookout of the steamer also testified that he first saw the schooner
from a mile and a half to two miles off, and before seeing her lights.
I have taken a mile and a half as the distance. He says he first.
saw the schooner, and soon after he saw the green light, when he got
within about a mile, so that he saw the schooner first. Several cred-
ible witnesses—and among others was the captain, who is certainly
a reliable witness and an experienced man—said that in a fog of
that kind, or smoke, he would be likely to see the loom of a vessel
before seeing the lights. That may be so, but at all events I should
guppose that without a mist or smoke or fog, when it is simply
dark, the lights of the vessel could be seen before an object which is
also black or dark. My conclusion, therefore, is that there was con-
siderable fog, mist, or smoke; probably both. The testimony indi-
cates that there were fog-banks from time to time. I find, therefore,
from those general facts that the course of the schooner was as I
have stated in the findings, and that there was a fog or mist or
smoke, or both, sufficient to obscure the view of an approaching ves-
sel and excuse the schooner for not seeing the steamer in time. It
is very manifest that after the steamer’s approach was seen, and
when the first maneuver on the schooner was made, it was too late-
to avoid a collision by any action on board the schooner.

The statute requires the court to make findings of fact. In an ad-
miralty or equity case there is difficulty sometimes in stating specific-
ally in brief terms the facts. It 1s somewhat difficult to specify sat-
xsfact01.1§ the ultimate facts, or even to determine what they are,
without argument; and I state tiem rather in the alternative, giv ing
the claimant the benefit of the strongest statement of facts in his.
favor as made by Mr. Douglas, the mate, who was in fact the only
one who testifies to anything on behalf of the steamer, as to the lead-
ing material facts, except so far as he is eontirmed by the man who
was looking out of the port. He testified to seeing the green light,
and that he soon afterwards saw the red light from the deck. If
Douglas saw the schooner a mile and a half or two miles off, as he
says he did, the schooner being then a point off his starboard bow,
he, having full control of the ste'mlel s movements, certainly ought
to h‘ne been able to avoid a collision; and it was inexcusable negli-
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_gence not to have done so. Considering the rate of speed at which
they were going, and the distance and time, I do not see, if he.1s cor-
rect in his statement of facts, how it was possible for the schooner to
_get in the track of the steamer so as to come into collision, even if i
had made the attempt.

He, Douglas, says it was a mile and a half off when he first saw
the schooner, a point off his starboard bow. A mile distant is the
nearest pomt that he locates the schooner at the time he first saw
the green light; and immediately upon seeing the green light he put
‘his helm a-starboard, whereupon the steamer went off two points
more to port, which would make three points. It seems to me if
‘that was the position of these vessels, and the steamer continued in
that course, whatsoever course the schooner could have possibly taken
‘she could not have brought herself into collision with the steamer
.even if she had tried to do so. The witness, Douglas, testifies that
one point off would carry the vessels a quarter of a ‘mile apart, and
‘that two points more would carry them at least a mile apart. If the
steamer then ran on that course, which he says she was, goirig at the
‘rate of eight miles an hour by steam, aczelerated one mile by the
“eurrent, and the schooner’s speed mnot exceeding threc miles per
‘hour, before the schooner could possibly intersect the line of the
:steamel s course at any point, it seems to me that the steamer would
have been a mile or two past, or at least a long distance past, the
point of intersection. IHad the schooner turned ‘and run directly at
‘right angles. she would have had a mile to sail to intersect the
steamer’s path. While she was running that mile the steamer would
have run three, and Leen two miles past, as they were but a mile
apart at the start., Had the schooner run in any other direction she
‘“would have had more than a mile to run to intersect the steamer’s
‘track, and the steamer would bave been still further off. Some al-
Towance must doubtless be 'made for the time it.would take the
steamer to change her course after putting the helm a-starboard, but
not enough to render a collision possible. ~There is some confusion
in the testimony of Douglas. 1t is very remarkable, too, that.the
‘man at the wheel did not see the steamer, although it was not his
business to .act as lookout, because his attention was called to it
‘twice,—first, when he was directed to put his helm to starbourd the
first time, when the vessel was af least a mile oif, and then again
when the two lights came into view and the steamer was three-
fourths of a mile off. At that time the mate walked back—Ileft his
post and walked back abaft the wheel-house—and told the man at
the wheel that he had lost the lights of that vessel, and to be careful
and be upon the lookout. Even after that warning, when he would
be very likely to look out, the man at the wheel did not see the
schooner; and he never saw it until the last order was given to put
his helm hard a-starboard, signal the engineer to stop the steamer,
and blow his whistle to alurm the passengers; aud then the steamer
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was coming directly down close on the port bow of the schooner. The
officer in charge certainly should éither have put his helm long be-
fore he did hard a-starboard, or he should have ported his helm
when he saw the schooner was changing its course, and, in either
event, he had ample time to escape a collision. If he had ordered
the helm a-port when he saw the green light and the red, or hard
a-starboard, or stopped or slowed down the steamer, as he might have
done, he would have gone clear. If he had done either when she
was three-fourths of a mile off, as he could have done when he saw
the green light disappear and the red light come into view, or both
lights come into view, and then both lights disappear, the collision
would not have occurred.

I am taking this testimony as Douglas gave if, and as corroborated
by the man at the port below; and that is the most favorable posi-
tion according to his own statement. If it was smoky or hazy or
foggy, or both, then he was at fault in running at full speed withous
blowing his whistle from time to time. The whistle was never
blown, while the vessel was all the time going at full speed. While
I do not propose to say that Douglas’ testimony is willfully false, yet
the inclination in my mind is to think that in his confusion—as he
evidently was confused, and so states in his testimony—the proba-
bility is that he did not see the schodmer so soon as he supposes, or
until he was close upon her, (that is the most favorable view that
could be taken, according to the probabilities,) and that then it was
too late, by that maneuver at least, to avoid the collision. He saw
the red light, and he should have ported his helm, in the condition
he was in, instead of putting it starboard. He could have done his
best, at least, to check the speed of the steamer in time; and if he
did not see it in consequence of fog or smoke, which is highly proba-
ble, then he was in fault in running at full speed, and in not blow-
Ing his whistle from time to time to give notice to any approaching
vessel, If he saw the schooner changing her course three-quarters
of a mile off, as he says he did, he certainly should have blown his
whistle and done something at once more vigorous and decisive to
avert the accident.

I can come to no other conclusion than that the collision was the
result of fault in the navigation of the steamer.

I have also examined the testimony to see if there is any reasona-
ble ground for dividing the loss, but I find none.

I see no good reason for reaching a conclusion different from that,
attained by the district court as to the value of the schooner. The
libel alleges the loss sustained by the libelant Bott to be $440, and
prays a decree for that amount. A larger amount is, therefore, not
within the issues or the prayer for relief. The decree will be limited
to that amount.
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Hazarp v. Vermont & C. R. Co. and others.
(Circuit Court, D, Vermont. September 15, 1883.)

1. UNITED STATES COURTS—STATE LAWS AND DECISIONS.

On questions touching rights of property under the laws of a state, those
laws, and the decisions of the state courts construing them, are of bmdmg
force, and govern in the federal courts.

2. SAME—VERMONT CENTRAL RAILROAD CoMPANY—LEASE—MoRrTGAGE—CONSOL-
IDATED RAILROAD COMPANY OF VERMONT—IsSSUE OF BONDS—{(OMPROMISE.

The Vermont Central Railroad Company, of which the Vermont & Canada
Railroad Company was an extension, Jeased the whole line of road, and sub-
sequently an agveement was made that, upon default in payment of rent for
four months, the Canada Company might enter upon both roads, and take the
whole income of them until the rent should be paid up, when the Central Com-
pauny might resume control. The state court, in construing this lease and
agréement, held that the Vermont Central became the owner of the whole line,
m(,lud.ntr {he two roads, subject to certain rights and interests in the property
of its mortgage bondholders, and the rent claims of the Vermont & Canada
road, and that the Vermont & Canada road held and owned the right to a fixed
annual rent, as & first charge on the income, arising from the use of said lines
of road, and a right to compel the application of such income to the extin-
gulshment of such rents, if in arrear. Subscquently the roads consolidgted
as the Consolidated Railroad Company of Vermont, which issued $7,000,0u0 of
ponds, secured by mortgage of its roads and property to the American Loan
% Trust Company, as trustee for the bondholders, to further secure which a
mortgage was executed by the Canada Company, and the bonds delivered to
the same trustee; $1,000,000 of which, as a compromise, it was agreed should
be accepted by the security holders of the Canada road in place of ail claim for
rent, past and future. Held, that the mortgage executed by the Canada Company
was a mortgage of the rent charge only, and that, as it had the right to deal
with the rent, it had the right to change the se untv by the issue of the bonds
as proposed ; and, as it appeared to be for the benefit of the stockholders that
such compromise should be carried out, the delivery of the bonds of the Con-
solidated Company to the stocklolders of the Vermont & Canada Company
would not be restrained.

In Equity. Motion for preliminary injunction,

Wilder L. Burnap and Elias Merwin, for orator,

Benjamin F. Fifield and George F. Edmunds, for Vermont & Canada
and Consolidated Railroad Companies.

Henry D. Hyde, for American Loan & Trust Company.

WHEELER, J. This is a motion for a preliminary injunction to
restrain the defendant the American Loan & Trust Company from
delivering $1,000,000 of bonds of the defendant the Consolidated
Railroad Company of Vermont to the stockholders of the defendant
the Vermont & Canada Railroad Company, and has been heard on
bill and answers. According to the bill the property and franchises
of the Vermont Central Railroad Company primarily, and those of
the Yermont & Canada Railroad Company ultimately, were subject
to 85,357,000 of liabilities, which the property of the Canada Com-
pany, after exhausting that of the Central Company, was more than
sufficient to pay. The Consolidated Railroad Company of Vermont
has succeeded to the property, franchises, and liabilities of the Cen-
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