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CALIFORNIA ARTIFICIAL STONE PAVING Co. v. FREEBORN.:.
(Circuit Court, D. Calsz7-nz:a. January 26, 1883.)

1. ARTIFICIAL STONE PAVEMENT. ‘

Cross-cutting- the larger blocks of artificial stone pavements into smqller
ones with a trowel durm g the processof formation, in the manner described in
Molitor and Perine Cases, T Sawy. 190, [S. C. 8 FED. Rep. 821 »] is an infringe-
ment of the Schillinger patent.

2. MARKING JOINTS NOT INFRINGEMENT.

Running the marker, described in Molitor and Perine O'ases, along the lme
of the surface between the old block and the new one formed against it, with-
out anything being interposed, or any cutting being done hetween the ‘blocks
during the process of formation, is not an infringement of Schillinger’s patent.

In this case, after a line of blocks had been formed and become
solidified, a new block, from 12 to 20 feet by 2 or 2} feet wide, was
formed between scantlings and the block or blocks before formed,
without interposing anything whatever between the new and the old
blocks. The material in its plastic state having been tamped down
and then a layer of finer material put on top, the whole was finished
and the blocks divided up into smaller ones during the process of
Jormation, by use of. a trowel, etc., in all respects, except as to the
line between the old and new blocks, as is deseribed in the Cases of
Molitor and Perine, 7 Sawy. 190.2 Nothing was interposed and no
cutting was made in the joint between the old and the new blocks.
-But after the material had partially set, and the block had been fin-
ished and divided into smaller blocks, the marker deseribed in Moli-
tor and Perine Cases was run along the line between the old and
new blocks on the surface. This is the only difference in making the
pavement in this case and in those of Molitor and Perine.

Wheaton & Harpham, for plaintiff.

C. H. Parker, for defendant.

Sawyer, J. I have gone over this subject again as to the eross-
cutting into blocks with a trowel during the process of formation. I
adhere to the position that I took in the Cases of Perine and Molitor,
7 Bawy. 190.* There is in this case a.mark on the surface along the
line of division between the newly-formed block and the one before
formed. The forming of the block against the pavement is accord-
mg to the spe01ﬁcat10ns in the reissue subsequently disclaimed; but
it is claimed that running the marker along the line between the old
and new blocks on the surface, after forming the latter, is an in-
fringement. I am not able to take that view. I have gone as farin
that direction as I think the patent will justify. I think in that par-
ticular it is not an infringement. Counsel for complainant have
made a point as to 81mp1y marking lines upon the surface of. the
block with the marker employed.. There is one case wherein it was

1From Sth"Saw_\'er. ’ 28. C. 8 Fep. Rep. 821 sId.
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held that marking the surface with a fish-line is an infringement. It
is insisted by complainant that marking off the blocks on the surface
at the time of laying the pavement with a marker about one-sixteenth
of an inch in depth is an infringement. I am unable to perceive that
the mere running along the surface of that blunt and rounded marker
one-sixteenth of an inch in depth, there being no cutting elsewhere,
is making a joint. I fail to see that that is an infringement.

The complainant is entitled to a decree against the defendant for
the infringement by dividing the larger block into smaller ones by
crosg-cutting in the manner adopted and described in the Casesof
Perine and Molitor, supra, and a decree will be entered accordingly.
But I am unable to see that running the marker along the line be-
tween the old and newly-formed blocks, on the surface only, is an
infringement.

Maier v. Browy.

(Circuit Court, E. D, Miciigan. September 18, 1883.)

EN

1. PATENTS FOR INVENTION—INFRINGEMENT.

Plaintiff was the owner of a patented improvement in trunks, wh\ch consisted
in covering the frame of the trunk with narrow strips of wood laid in close
proximity to each other, all around its top and sides. Defendant infringed by
manufacturing and sehmo- trunks containing the patented covering. fHeld,
that plaintiff could not recover the net protits mad: by defendant in the man-
ufacture and sale of the entire trunk, but was limited to such as were properly
attributable to his improvement.

3. SAME—DMEASURE OF DAMAGES.

A proper method of estimating damages would be to take the profits made
by the defendant upon one of these trunks, and deduct from them the profits
upon an ordinary trunk of similar size and generaldescription. The duference
might be properly credited to plaintiff'sinvention.

In Equity. On exceptions to master’s report.

This was a bill to recover damages for the infringement of plain-
tiff’s patent, No. 72,988, for an improvement in trunks. The inven-
tion consisted “in covering the frame of the trunk with narrow strips
of wood, laid in close proximity to each other all around its top and
sides.” Plaintiff obtained an interlocutory decree, with reference to
a master to compute the damages. In his report the master allowed
the plaintiff the entire net profits made by the defendant in the manu-
facture and sale of 374 dozen of trunks covered by the patent, amount-
ing to $1,412.72. Exceptions were filed, principally upon the ground
that plaintiff failed to separate the profits attributable to his patent
from those arising from other parts of the trunk.

Geo. H. Lothrop, for plaintiff,

C.J. Hunt, for defendant.

Browx, J. There is no doubt whatever of the general proposition
that the patentee of an improvement is limited in his recovery to



