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In re WaIrE.
(Cireuit Court, D. California. July 24, 1883.)

1. CoURT MARTIAL—JURISDICTION.
A court martial has exclusive jurisdiction to try a party duly enhsted in the
army for the military offense of desertion.

2. DESERTION—STATUTE OF LIMITATIONS.

The limitation prescribed for the trial and punishment of the offensc of de-
sertion by the 103d article of war is matter of defense, and the tribunal having
jurisdiction to try the charge of desertion, is the tribunal having Jurxsdxctxon
to determine whether the b ir of the smtute has attached or not.

3. SAME—INTERFERENCE OF CrviL COURTs.
Civil courts have no jurisdiction to interfere with the military tnbum.]s,
while proceeding regularly in the exercise of their ]urlbdlctlon to try parties
accused of desertion from the army,

Petitioner, in pro. per. .

Magjor W. Winthrop, Judge Advocate, for Major Frank.

Before FieLp and Sawyer, JJ.

Sawyer, J.  On July 13th a writ of habeas corpus was issued upon
the petition of Arno White, in which he alleges that he is unlawfully
detained by Major Royal T. Frank, of the First regiment of artillery,
United States army, commanding the post at Aleatraz island; that the
illegality consists in this+ that he was arrested on June 23d last,and he
is now held for trial before a court martial as an alleged deserter from
the Eighth regiment of infantry, for the offense of desertion, alleged
to have been committed at Benicia, California, on February 7, 1880;
that the military statute of limitations in the 103d article of war pro-
vides that “no person shall be liable to be tried and punished by a
general court martial for any offense which appears to have been
committed more than two years before the issuing of the order for
such trial, unless by reason of having absented himself, or of some
other manifest impediment, he shall not have been amenable to jus-
tice within that period;” that more than two years had elapsed before
his arrest, after the date of said alleged desertion; and he has not
during said period absented himself, but has remained openly in San
Francisco, and been, during all said period, within the jurisdiction of
said court martial, amenable to justice. The writ having been served,
the said Major Frank produced the bodyof the petitioner, and made due
return to the writ that he is the officer in command of the post at
Alcatraz island, employed by the miiitary authorities as a place of
detention and confinement of mil'tary prisoners; that the petitioner
was, on June 23, 1883, by order of the commander of the proper
military department, arrested and committed to said post, and to his-
charge as commandant, in whose custody he now is held in confine-
ment; that he is so held by authority of the United States, and the
order of his commander, as an alleged deserter from the Eighth regi-
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ment of infantry of the United States army, to await trial by a gen-
eral court martial, and for the performance of such military service
as may be due by him to the United Stutes.

Upon the hearing on the petition and return, the following facts
wereagreed to by the parties: The petitioner enlisted at Boston, Massa-
chusetts, January 18, 1876, as a private in the Eighth regiment of
infantry, United States army, for five years. He deserted from the
said regiment and the military service at Benicia, California, where
his company was then stationed, on February 7,1880. After hisal-
leged desertion, continuously till his arrest, he remained and resided
in the state of California, and except one month, during which time
he was at Red Bluff, California, he resided in the City of San Fran-
cisco, making no attempt to conceal himself. He was arrested in San
Francisco on June 23, 1883, and by order of the commander of the
department committed to, and he has ever since been confined at,
the post at Aleatraz island, California, commanded, by the officer to
whom the writ was directed, “to await trial by general court martial,
and for the performance of such military service as may still be due
by him to the United States.” No order for his trial by a court mar-
tial has yet been issued.

On the state of facts set out, is the petitioner legally held for
trial by a court martial for the military offense of desertion? If so,
he must be remanded and the writ discharged, whether he is amena-
ble to punishment under the statute of limitations or not. It is not
disputed that a military court martial has general jurisdiction to try
a party for the military offense of desertion. The jurisdiction is
clearly conferred upon courts martial by the constitution and laws of
the United States, and it is exclusive. Tnis covers the whole ground.
Jurisdiction to determine whether a party is guilty of the offense nec-
essarily involves the jurisdiction to determine what constitutes the
offense under the statute—jurisdiction to construe the statute and
adjudge what under the statute constitutes a good defense against
the prosecution, and to determine whether the facts exist or not
which are claimed to constitute a valid defense. Jurisdiction is au-
thority to hear, examine, and determine. The examination and de-
termination of the issues presented is the exercise of jurisdiction. In
re Bogart, 2 Sawy. 397, where the question is fully discussed and
cases cited. A military court martial, duly organized, has jurisdic-
tion to try a party charged with desertion. The fact of desertion be-
ing proved, if there 1s any legal ground of excuse or exoneration
from punishment, that is matter of defense; and the court, having
jurisdiction to try the charge, necessarily has jurisdiction to deter-
mine whether there is any legal defense. A desertion having taken
place, whether the statute of limitutions has run against it and barred
punishment is matter of defense, and must be determined by the
same tribunal which tries the charge. This point was made, care-
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fully argued by counsel, and determined by the court, after full con-
sideration, in Bogart’s Case, 2 Sawy. 409, the circuit and district
judges concurring.

In this case the petitioner alleges as a ground of the illegality of
the imprisonment that the offense charged was committed more than
two years before the arrest and order for a court murtial. This is
one of the issues tendered. It is not admitted in the return, but is
in the statement of facts. This admission is only a substitute for
evidence on the hearing. DBut this is not the court to try that issue.
The court martial is the tribunal invested with that jurisdiction.
Should this case be tried before a court martial duly organized, and
decided against the petitioner, this court would have no appellate ju-
risdiction,—no reviewing power,—by habeas corpus or otherwise, over
its decision. Nor are we authorized to interfere in advance, antici-
pating that the point may be wrongly decided, and take the case away
from the court having jurisdiction to try it, and determine it our-
selves. This would be, in our judgment, a plain usurpation of a ju-
risdiction committed to another tribunal—a jurisdietion not conferred
upon this court. We can only inquire whether the military authori-
ties are proceeding regularly within their jurisdiction. 1f they are, we
cannot interfere, no matter what errors may be committed in the ex-
ercise of its lawful jurisdietion.

A case on habeas corpus in the United States distriet court for the
southern distriet of New York has been called to our attention, (In
re Davison, 4 Fep. Rep. 507,) where the petitioner was discharged
on its appearing, by the admission of the parties, that more than two
years had elapsed after the desertion without anything to obstruct an
arrest and trial.  We do not conceive that the admission of the facts
in the course of the proceedings can affect the question of jurisdic-
tion. The point is that ihe court martial, and not this court, has
the jurisdiction to determine the facts and administer that branch of
the law. The civil courts have nothing to do with it so long as the
military tribunals are proceeding reqularly within their jurisdiction.
It does not appear that the jurisdictional point was distinetly pre-
sented or argued before tlie court in that case. The court seems to
have assumed that it had jurisdiction without much consideration.
However this may be, the point was fully argued by counsel, and ex-
amined and determined upon careful consideration by the court in
this circuit, so long ago as 1873, in Bogart’s Case, and notwithstand-
ing our great respect for the decisions of the district judge of the
southern distriet of New York, we see no good ground for doubting
the correctness of our former decision. Were the question properly
before us, we should have no difficulty in reaching the same concla-
sion as to the effect of the statute of limitations as that attained in
Davison’s Case, in the district court for the southern district of New
York; but that question is not properly before us. As that is exclu-
sively a question for the tribunal having jurisdiciion to try a party
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charged wifh the offense of desertion, we are not authorized to con-
gider the question at all. - - ,

The prisoner must be remanded to the custody of the officer hav-
ing him in charge, to be held for trial for the offense charged, in the
due course of such proceedings, and the writ discharged; and it is 8o
ordered :

GorpsMITE v. SacEs and others.?
Isam WHITE v. Sacus and others.

Levy WaITE v. Saces and others.

Cireuit Court, D. QOalifornia. May 15, 1882.)

1. CoNTrRACT FOR FUTURE PARTNERSHIP.

Where several parties agree to enter into partnership on a future day, but a
part refuse to enter upon the business in pursuance of the terms agreed upon,
and the partnership is never launched, whereby the others are injured, the
only remedy is an action at law for the breach.

2, SAME—PARTIES.

‘Where seven parties agree to enter into a partnership at a future day, the
language being, *“they have agreed to hecome partners,’”’ and four out of the
seven, afterwards, jointly refuse to enter into the partnership, and thereby
commit a breach, by reason of which each of the others sustains several, but
no joint, damages, each party so sustaining several damages may maintain an
action against the parties jointly committing the breach, without joining,
either as plaintiffs or defendants, the others who have committed no breach.

3. BREACH OF CONTRACT.

Parties jointly committing a breach of a contract may all be joined as de-
fendants.

4. Voip ror UNCERTAINTY.

Where the contract provides that * the business of the partnership shall be
buying, selling, and dealing in dry goods and furnishing goods, and such other
merchandise as may be convenient and profitable to all parties concerned,” the

description of the business is not so vagueand indefinite as to render the con-
tract void for uncertainty.

5. DanacEs.

Where the complaint presents a case for some damages, even if only nomi-
nal, it is not necessary, on demurrer, to determine the rule of damages.
6. JOINT AND SEVERAL CONTRACTS.
Rule in regard to parties stated, where contracts are not in express terms

either joint or several; or when a contract will be regarded as joint, and
when as several.

Demurrer to Complaint. The facts sufficiently appear in the opin-
ion of the court.

MecAllister & Bergin, for plaintiff.

Wilson & Wilson, for defendants.

Sawyer, J. This is an action on a contract to enter into a part-
nership, which the defendants are alleged to have refused to carry

1From &th Sawyeﬂ



