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It will, therefore, be a waste of time at present to examine the im-
portant, not to say difficult, questions raised upon the equities of the
bill. There are exceptions to large portions of the bill for imperti-
nence. Some of them, doubtless, are well taken. But the demurrer
waives the exceptions.

The demurrer is sustained. The complainant may think the ob-
jections to the bill can be obviated, and leave will be given to amend
on or before the rule-day in March, if he be so advised; on failure
to amend within the time given, the bill will be dismissed.

SrepPry 7. BANK oF CoaMERCE and others,
Circuit Court, D. Oregon. Fcebruary 22, 1882.)

1. Dayacrs FOrR THE DETENTION OF CERTIFICATE OF DEPOSIT.

The defendants unlawfullv detained a certificate of deposit of the value of
$2,000 from the plaintiff. Held, that the plaintiff was entitled to recover dam-
ages for such detention equal to legal intcrest on the value of the certificate
from the date of the demand therefor and refusal, to the recovery; and this,
without any evidence that the plaintiff -vould have converted said certificate
into money and put it to use, other thanhis right to do so and the defendants’
illegal prevention of the exercise of such right.

At Law,

Edward Bingham, for plaintiff,

M. W. Fechheimer, for Bank of Commerce.

Deapy, J. This action is brought to recover the possession of a
certificate of deposit—No. 20,906—issued by the First National Bank
of this city, on April 6, 1881, for the sum of $2,000, made returna-
ble to the plaintiff or order, and since indorsed “S. P. Sleppy, G. L.
Howard, Chas. H. Lee,” and “Pay First National Bank or order for
collection account of Bank of Commerce, St. Louis; J. C. Van Blar-
com, Cashier,” and alleged to be wrongfully detained from the plain-
tiff by the defendants.

The plaintiff is a citizen of Oregon, and the defendants are not.
The action i8 brought under section 8 of the judiciary act of March
3, 1875, (18 $t. 472,) authorizing an action to be maintained in a
circuit court of the United States to enforce a claim to personal prop-
erty within the district where such action is brought, although the
defendant therein shall not appear thereto, nor be an inhabitant of
such district or found therein.

An order was made requiring the defendants to appear and an-
swer within 60 days from the service on them of a copy thereof. This
order was served upon the defendant the Bank of Commerce person-
ally, at St. Louis, it being a corporation formed under the laws of

1From 8th Sawyer.
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that state and doing business therein, and on the National Bank
aforesaid, in whose possession said certificate then was as the agent
of the Bank of Commerce; and on the defendants Howard and Lee,
who were not found anywhere, by publication.

The complaint has a double aspect, being in trover as well as re-
plevin, and alleges that about May 20, 1881, the defendants “wrong-
fully converted said certificate to sheir own use,” and still wrongfully
“detain” the same from the plaintiff without his consent. But the
action has been considered and tried as an action of replevin only,
and the allegation as to the “conversion” of the certificate treated as
surplusage.

It is also alleged that before the commencement of this action, and
while said certificate was in the possession of said National Bank, as
aforesaid, the plaintiff duly demanded of said bank, as the agent of
said defendants, the possession of said certificate, whi~h was refused.

The answer of the Bank of Commerce admits that the certficate
was issued to the plaintiff, as alleged, but denies knowledge or infor-
mation as to whom it belongs now or since; and alleges that on May
31, 1881, persons claiming to be the Lee and Howard whose names are
indorsed on said certificate, deposited the same with it for collection,
and that thereafter it forwarded the certificate to the National Bank
aforesaid for collection; that about June 10th and 15th said Lee
made inquiry of said defendant whether or not said certificate had
been collected, and was told that it had not, since which time the de-
fendant had not been able to obtain any information concerning said
Lee.

The cause was tried by the court without a jury. Upon the trial
it appeared from the testimony of the plaintiff that soon after re-
ceiving the certificate of deposit he went to San Antonio, Texas, and
after tarrying there a few days, started home by the southern route
on a through ticket to San Francisco in an emigrant train; that
shortly before reaching St. Louis, a person calling himself E. L. Ste-
vens stepped into the car and asked him where he was going, to
which the plaintiff answered, Portland, Oregon; whereupon Stevens
said he was going there also and would be glad of his company ; that
he was going on to Wallawalla, and upon the plaintiff meuntioning
the names of two well-known citizens there with whom he was ac-
quainted, Stevens said one of them was bis uncle. After sitting
awhile by the plaintiff, Stevens proposed to give him his address, for
which purpose the plaintiff handed him an ordinary pocket memo-
randum book, which contained this certificate and a ten-dollar bill.
After writing the address—“E. L. Stevens, Wallawalla, Washington
territory, met on train May 18, 1881”"—he returned the book to thke
plaintiff, and after a short interval asked the plaintiff to wiite his
name and address in his book, which he did. The train arrived at
St. Louis about 8 in the evening, and there Stevens said he had
some business to attend to, which would prevent his going on until
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morning, and asked the plaintiff to wait for him at Kansas City. Be-
fore parting with the plaintiff, Stevens took Lim to a restaurant near
by to get his supper, and as he turned away put 25 cents into his
hand to pay for it, saying he might be short of change. The plain-
tiff objected to taking it, but Stevens insisted, and as he went away
said he could make it all right when they met on the cars at Kansas
City,

’I“,he plaintiff waited at the latter place for Stevens until the next
evening, but he did not come, and then went on without him. At
Los Angeles he made some purchases, and finding himself short of
pocket money, took out his memorandum book, intending to get the
ten-dollar bill changed, when he ascertained that both it and the cer-
tificate of deposit were missing. As the train was then starting, he
had not time to telegraph, but at the next station,—Mojave,—on
Juné Tth, he telegraphed to the National Bank to stop payment of
the certificate. The name of the plaintiff as indorsed on the certifi-
cate was admitted by him to be a good imitation of his signature.

It was also admitted by counsel for defendant that the plaintiff
demanded possession of the certificate as alleged, and that the Na-
tional Bank, acting under the instruction of the defendant “to neither
deliver the certificate to the plaintiff nor pay him any money on it,”
refused to surrender if, and still retains the possession of the same,

The evidence is satisfactory that the chevalier d'industrie, calling
himself “Stevens,” of Wallawalla, abstracted the certificate from the
plaintiff’s memorandum book when he got possession of it on the
train, under pretense of writing his address thexcin. "The giving him
25 cents to pay for his supper was a precaution against the plain-
tiff’s having to resort to the ten-dollar bill for that purpose, and thus
becoming aware of the theft before he left St. Louis. The subse-
quent imdorsements upon the certificate of the names of the plaintiff,
Howazrd, and Lee, and the deposit of the same with the Bank of Com-
merce for collection, are probably the work of the same party or some
confederates, who have wisely kept in the background since they
learned that the owner was asserting his claim to the possession of
the property.

It is practically admitted that the plaintiff is entitled to recover
the possession of the certificate, but the claim of damages for its de-
tention is earnestly resisted, npon the ground that the detention has
worked no injury to the plaintiff, for the reason that the certificate is
not money, and there could be no profit in the mere possession of it;
that although the plaintiff might have converted it into money and
put the latter to profitable use, there is no evidence in the case that
he would have done so. But so long as the National Bank is soiv-
ent the certificate is the exact equivalent of $2,000, and could be act-
ually converted into that sum at the pleasure of the plaintiff. Prac-
tically it is money, and its detention has deprived the plaintiff of the
ase of that sum.
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Nor is it necessary to prove that the plaintiff would have converted
it into money and put it to use. It is sufficient that he had the right
to do so; that he mignt have done so but for the unlawful detention
of the certificate by the defendant. - - ~-

When the use of property unJustlv detained is v‘mluable, the value
of such use is generally adopted as the rule of damages. For in-~
stance, when work-cattle or horses are detained from the owner, who
is thereby deprived of their use, the value of that use will ordinarily
be the just compensation for their detention. Wells, Replevin, §
579, and cases there cited. But no proof is necessary to show that
the owner would have used his horses or cattle during the time of
their detention. His right to have done so is sufficient. And where
the wrong consists merely in the detention of property, not the sub-
ject of daily use, without waste or depreaiation, interest upon its value -
is often allowed as damages for the detention. Id. § 537, and cases -
there cited.

Merchants’ S., ete., Co. v, Goodrich, 75 Ill. 554, was an action to -
recover two certified checks of $2,500 each. The verdict was for the
plaintiff, and, in addition to the checks, gave him $6,275 damages for -
their detention, and $1,275 interest, besides the value of the checks.
Judgment was rendered on the verdict, but on appeal to the supreme |
court the judgment was reversed, because it gave the plaintiff the
checks, and also their valie and interest thereon as'damages. Bui
in the course of the opinion of the court it is said:

“«TVhile there is no evidence upon the question of damages, the only dam-
ages whieh plaintiff could, in any event, recover for the wrongful detention
of the checks, would be interest on five thousand dollars at the rate of six per

centum per annum from the time of the demand aund refusal until they werae
replevied by the plaintiff.”

And this is equivalent to saying that such interest might be recov-
ered as damages for the detention of certified checks, which in legal
effect and contemplation are the same as this certificate of deposit.

The pleadings and evidence are silent as to the date of the demand
and refusal, except that it was prior to the commencement of the ac-
tion, which was on June 27, 1881.

Interest will be allowed on the value of the certificate, as damages
for its detention, at the rate of 8 per centum per annum from that
date—in even numbers for eight months.

The finding of the court will be that the certificate is the property
of the plaintiff and of the value of $2,000, and that he is entitled to
the possession of the same and $106.66% damages for its detention,
and that he have judgment against the defendants for Jhe delivery

of said certificate, or the recovery of the value thereof, and the dam-
ages aforesaid and costs,
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GavtaIER v. CoLE.

(Circuit Court, B. D, Michigan, June Term, 1883.)

1. PLEADING—GENEERAL 1SSUE~—ILLEGAT, CONSIDERATION.

At common law, illegality of consideration may be pleaded under the gen-
eral issue.

2, SUNDAY—CONTRACT TO RUN BoaT oN—VoOID.
A contract to run a steam-boat upon Sundays is void, and its invalidity is
‘not affected by the fact that it was to run partly through Canadian waters.

On Motion for a New Trial.

This was an action upon a contraet to run a steam-boat. Defend-
ants were the owners of a line of steamers running from Bay City to
Alpena, upon Lake Huron. Plaintiff was the charterer of a rival
steamer, know as the Gazelle, running from the Duck islands upon
the Canadian shore of Lake Huron, where plaintiff was largely inter-
ested in fishing, by the way of Alpena to Bay City and back. For
the purpose of getting the Gazelle off the route, and at the same time
of affording plaintiff proper facilities for marketing his fish, plaintiff
and defendants entered into the following contract:

“BAY Crry, Micir., September 29, 1881,
#We, the undersigned, owners of the steamers Metropolis, Dove,and Arun-
del, agree with C. W, Gauthier to send one of our steamers, weather permit-
ting, on the continuation of each Saturday’s trip from Alpena, to Duck
islands and Cockburn island docks, when notified by said C W. Gauthier or
William Overton, his agent, to do so, and tocarry fish cars, ice, and other mer-
chandise that said Ganthier may have to ship from Alpena; also all freight,
fish, ete., of his own he may have toship from said islands to Alpena. Incon-
sideration of said trips, said Gauthier is to pay us for each trip to Duck
islands 8100, and each trip to Cokburn island, 8120. In consideration, said
Gauthier agrees to take the steamer Guzelle off of the route between Bay

City and Alpena, Oscoda, and Tawas.
[Signed] “CoLE & DoLt.
“C. W. GAUTHIER.

It appearing from the oral festimony that this contract must be
performed on Sunday, if at all, the court stopped the case, and di-
rected a verdict for the defendants. MNotion was thereupon made for
a new trial.

F. I1. Canfield, for plaintiff.

W. H. IVells, for defendants.

Brown, J. The contract provided that defendants should, upon
request, send one of their steamers, in continuation of its Saturday’s
trip, {rom Alpena to the Duck islands or Cockburn island, upon the
east shore of Lake Huron. Plaintifi's own testimony showed be-
yond contradiction that the steamers, upon their Saturday’s trips
from Bay City to Alpena, did not arrive at Alpena until about 3
o’clock Sunday morning, and that they advertised to leave Alpena
for Bay City at 6 o’clock on Monday morning. The contract must,
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therefore, be performed between these hours. The testimony further
showed that the usual running timefrom Alpena to the islands and
back was 12 hours, and that the steamer would be detained there,
lading and unlading, about two hours. That would bring her back
to Alpena about 6 o’clock Sunday evening.

Comp. Laws, § 1984, provide that “no person shall keep open his
shop, warehouse, or work-house, or shall do any manner of labor,
business, or work, except only works of necessity and charity, * * *
on the first day of the week.” Defendants’ contention that this
statute must be specially pleaded cannot be supported. It is true
that in England, under the pleading rules of Hilary term, 4 Wm. IV.,
illegality of consideration must have been speciaily pleaded, {(Potis
v. Sparrow, 1 Bing. N. C. 594;) but the rule was otherwise at com-
mon law. 1 Chitty, Pl. (6th Ed.) 511. 1In this state illegaiity of
cozsideration may be shown under the general issue. Myers v.Carr,
12 Mich. 69; Dean v. Chapin, 22 Mich, 276; Hill v. Callaghan, 31
Mich. 425; Snyder v. Willey, 33 Mich.489. This was also held to be
the proper practice under the common-law system of pleading by the
supreme court of the United States in Craig v. Missouri, 4 Pet. 410,
426.

It is diffienlt, in this case, to see how the plaintiff can escape the
application of the statute. Not only are contracts made upon Sun-
day void, but centracts to do any manner of work on Sunday are
equally within the inhibition of the act. Allen v. Dufie, 43 Mich. 5;
[S. C. 4 N. W. Rep. 427;] Snith v. Wilcox, 24 N. Y. 353; Berrill v,
Smith, 2 Miles, (Pa.) 402; Nodine v. Dolerty, 46 Barb. 59; Adams
v. Gay, 19 Vt. 358; Slade v. Arnold, 14 B. Mon. 287; Palmer v. City
of New York, 2 Sandf. 318; Plillips v. Innes, 4 Clark & F. 234.

Nor does the fact that the countract is maritime take it out of the
operation of the statute. While the ordinary labor incident to the
navigation of a vessel must undoubtedly go on upon Sunday as
well as other days, it is neither uwsual, nor, under ordinary ¢'reum-
stances, lawful, to load or unload upon that day, or to require seamen
to do any manner of work not demanded by the exigencies of the voy-
age. Thus, in Pate v. Wright, 30 Ind. 476, plaintiffs agreed to pur-
chase of defendants 3,000 barrels of flour for the purpose of shipping
the same to New Orleans, and, in anticipation of the completion of
said purchase, engaged a steamer to take the flour on board, and
transport the same to New Orleans. Defendants were notified that
the steamer would stop at the place designated for the delivery of the
flour on Sunday. The cc¢ vt held that they were under no obligation
to deliver the flour upon that day, although there was danger at that
time of navigation being closed by ice, so that the steamer might be
unable to complete her vovage. This, it must be admitted, is an ex-
treme case. In the case of the bark Tangier, Richardson v. God-
dard, 23 How. 28,) a distinction was drawn between a general fast
day appointed by the governor of the state and Sunday, and it was
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held that there was neither a law of the state forbidding the transac-:
tion of business on that day, nor a general usage ingrafted into the
commercial and maritime law forbidding the.unlading of vessels.
See, also, Powhattan Steam-boat Co. v. Appomattox R. Co. 24 How.
247. In neither of these cases was it intimated that the Sunday
laws were inappliable to maritime transactions.

Neither is this case affected by the fact that a portion of each voy-
age was to be performed within Canadian waters, and that the law
of Canada upon the subject of Sunday observance is not proven.
Both the inception and completion of performance were to take place
in this state, and the mere circumstance that, in the course of their
trips, the steamers must pass beyond the boundaries of the state, does
not free the contract from its taint of illegality.

A new trial must be denied.

Mowar and others . Brown and others.
(Circuit Court, D. Minnesota. July, 1883.)

PRACTICE—CONTINUANCE—ABSENCE OF MATERIAL WITNESS.

Where a defendant, having good reason to believe that his co-defendant, who
is a resident of Canada and has not been served, will bhe present at the trial as
he has promised, in reliance on such promise has failed to take his testimony
by deposition, and the testimony of the co-dcefendant is material. a continuance
of the case may be granted to allow such testimony to be taken,

At Law.

Atwater & Atwater, tor plaintiffs.

A. R. Lewis, for defendants.

Nersox, J., (orally.) A motion is made in this case for a contin-
uance on account of the absence of a material witness. The material
witness is the co-defendant, who was not served with process. The
suit was brought against Brown & Brown, consisting of Calvin Brown
and his brother. The plaintiff resides in Minneapolis, and the co-de-
fendant not served resides in Canada. The suit 1s brought upon a bill
of exchange, in which both parties are interested. Issue was joined
in the state court of the county of Hennepin some time in February,
and the case was removed to this court some time in the month of :
July. The co-defendant, who was not served, it appears, according
to the affidavit of the party served, was in Minneapolis in the latter
part of February, this year. He stated to the co-defendant that he
would be on hand ready to be a witness, and to be examined as a
witness for him in the case. Calvin Brown, who was served, sup-’
posed and ne had reason to believe that his co-defendant, who was
equally interested in the result of the controversy, would be present
in attendance as a witness, as he had so stated, and in view of that



