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tween the value of the land as he represented it to be, and the valuc
of the land as you find it to be under the evidence. You may never
come to that. I do not know that you will. DBut if you come to the
question of damages,—as to how much the damages should be,—the
rule is, you are to consider how much the property is worth; if it was
just as Smith stated it to be, and what it was worth, as you find it to
be under all the testimony in the case.

Watersury v. NEw York C. & H. R. R. Co.
(Cireuit Court, N. D. New York. May 4, 1883.)

1. CARRIER OF PasseNGERs—RIDING oN ENGINE oF CATTLE TRAIN—VIOLATION
OF ORDERS—QUESTION FOR JURY.

‘Where a drover riding on an engine, in an action for negligence of the rail-
road company causing an injury to him, claims that he was riding on the en-
gine by the consent of the engineer to look after his cattle, as was customary,
and the defendant claims that it was contrary to orders for anybody to ride
on an engine, the question to be left to the jury to determine is whether the
defendant had, notwithstanding its rules for the government of its employes,
by its conduct held out its employes to the plaintiff as authorized under the
circumstances to consent to his being carried on the train with hLis cattle.

2. SAME—PRESUMPTION—REBUTTAL BY CIRCUMSTANCES.

The presumption of law is that persons riding upon trains of a railroad car-
rier which are palpably not designed for the transportation of persons, are not
lawfully there, and if they arc permitted to be there by the consent of the car-
rier’'s employes, the presumption is against the authority of the employes to
bind the carrier by such consent. But such presumption may be overthrown
by special circumstances ; and where therailroad company would derive & ben-
efit from the presence of drovers upon its cattle trains, and may have allowed
its employes in charge of such trains to invite or permit drovers to accompauny
their cattle, the presumption against a license to the person thus carried may
be overthrown.

3. SAME—DUTY To CARRY BAFELY—GRATTITIOUS CARRIAGE.

The right which a passenger by railway has to be carried safely, does not de-
pend on his having made a contract, but the fact of his being there creates a
duty on the part of the company to carry him safely. It suffices to enable him
to maintain an action for negligence if he was being carried by the railroad
company voluntarily, although gratuitously, and as a mere matter of favor to

him. .

At Law. Motion for new trial.

Parker & Countryman, for plaintiff.

Hale & Bulkley and Frank Loomis, for defendant.

Warracg, J.  The plaintiff sued for personal injuries sustained, as
he alleged, by the negligence of the defendant, and, having recovered
a verdict, the defendant moves for a new trial. The plaintiff was
riding on an engine of the defendant, when, in consequence of a mis-
placed switeh, it was thrown from the track and he was injured,
There was no evidence on the trial of any express contract between
the parties creating the relation of passenger and carrier, but it ap-
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peared that on various prior occasions the plaintiff and other drovers
whose cattle were being transferred from West Albany to Hast Al-
bany by the defendant, had been permitted by the employes of the
defendant to accompany their cattle by the same train,—sometimes
on the cars of the cattle train, and sometimes on the engine. At
times the trains were delayed between these points and the cattle
required attention, and as no employe of the defendant was assigned
to the duty of looking after the cattle, it seemed to be assumed
between the employes of the defendant and the drovers that the
latter should look after their own ecattle. Upon the oceasion in
question the plaintiff and another drover got upon the engine, there
being none but box cars on the train. The engineer inquired if they
had cattle on the train, and being informed that such was the fact,
made no objection to their riding upon the engine. It was shown
for the defendant that its rules for the government of its employes
forbade them from permitting any person to ride upon the engine.

At the trial it was left to the jury to determine as questions of fact
whether the plaintift was a trespasser or a passenger; whether there
was negligence on the part of the defendant; and whether there was
contributory negligence on the part of the plaintiff. The jury were
instructed in substance that if the plaintiff knew he was riding upon
the engine in contravention of the rules of the defendant he was a
trespasser, and in that case the defendant was not responsible for
the injury. They were also instructed thatif they found he was rid-
ing upon the engine pursuant to an implied understanding between
himself and the defendant that he should accompany his cattle in
order to take care of them on the way, he was a passenger; and that
if he was a passenger, and entitled to accommodations as such, the de-
fendant was not at liberty to assert that he was guilty of negligence
in riding upon the engine, if the defendant had provided no safer
place for him to ride.

A careful examination of the evidence shows quite satisfactorily that
the case did not justify the assumption in any aspect of it that the
plaintiff was entitled to be carried as a passenger, as an implied con-
dition of the contract to carry his cattle. ‘The most that can be fairly
claimed for the plaintiff upon the evidence is that he was riding upon
the engine permissively. If he was riding there with the consent of
the defendant, express or implied, it is not material, so far as it af-
fects the defendant’s liability for negligence, whether he was there as
a matter of right or a matter of favor,—as a passenger or a mere
licensee. It suffices to enable him to maintain an action for negli-
gence if he was being carried by the defendant voluntarily. If the
defendant undertook to carry him, although gratuitously, and as a
mere matter of favor to himself, it was obligated to exercise due care
for his safety in performing the undertaking it had voluntarily as-
sumed. Philadelphia, etc., R. Co. v. Derby, 14 How. 468; Steam-boat
New World v. King, 16 How. 469. The carrier does not, by consent-
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ing to carry a person gratuitously, relieve himself of responsibility for
neglizgence. When the assent to his riding free has been legally and
properly given, the person carried is entitled to the same degree of
care as if he paid his fare. Todd v. Old Colony, etc., R. Co. 3 Allen,
18. As is tersely stated by Bracksurn, J., In dustin v. Great Western
Ry. Co. 15 Weekly Rep. 863, “the right which a passenger by railway
has to be carried safely does not depend on his having made a con-
tract, but the fact of his being there creates a duty on the part of the
company to carry him safely.”

The real question in the case was lost sight of upon the trial.
That question was whether the plaintiff was being carried upon the
engine with the consent of the defendant, or only by the unauthorized
permission or invitation of the defendant’s employes. This ques-
tion was not presented by the exceptions to the charge or by the in-
structions which the court was asked to give to the jury. But upon
the theory on which the case was presented the jury must have found
that the plaintiff had a right to be carried by the defendant as an
implied condition of the contract for the transportation of his cattle.
As the evidence does not warrant such a conclusion, and as the real
question in the case has not been passed upon by the jury, there
should be a new trial upoxn the ground of misdirection, although the
defendant’s exceptions do not reach the error.

It should have been left to the jury to determine, as a question of
fact, whether the defendant had by its conduct held out its employes
to the plaintiff as authorized, under the circumstances, to consent to
his being carried on the train with his cattle. Undoubtedly the pre-
sumption of law is that persons riding upon ftrains of a railroad car-
rier, which are palpably not designed for the transportation of per-
sons, are not lawfully there; and if they are permitted to be there by
the consent of the carrier’s employes, the presumption is against
the authority of the employes to bind the carrier by such consent.

In Eaton v. D., L. & W. R. Co. 57 N. Y. 382, it is held that the
conductor of a freight train has no authority to consent to the carry-
ing of a person upon a caboose attached to such train, but designed
for the accommodation of employes, and in such case the presump-
tion is that the person carried is not lawfully there. On the other
hand, this presumption may be overthrown by the special circum-
stances, as in the case of Ohio & Miss. R. Co. v. Muhling, 30 Ill. 9,
where the plaintiff was riding on a construction train, and in the
cases of Ryan v. Cumberland Valley R. Co. 238 Pa. St. 384, and Gill-
shannon v. Stony Brook Co. 10 Cush. 228, where the plaintiff was rid-
ing on a gravel train.

So, in a case like the present, where the railroad carrier may de-
rive some benefit from the presence of drovers upon its cattle trains,
and may have allowed its employés in charge of such trains to invite
or permit drovers to accompany their cattle, the presumption against

v.17,n0.9—43
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a license to the person thus carried may be overthrown. Tt should
have been left to the jury to determine, as a question of fact, whether,
notwithstanding its rules for the government of its employes, the de-
fendant had not held them out to the plaintiff as having authority to
consent to his being carried. If it should appear that its employes
have been accustomed to allow drovers to accompany their cattle on
the cattle trains so generally and constantly that the officers of the
company must have known if, the consent of the company may be
predicated upon acquiescence and ratification.
A new ftrial is granted.

Score or Tu1s NoTE. The foregoing opinion touches upon three questions:
(1) The duty of carriers of passengers to persons on their vehicles who have
not paid their fare; (2) the liability of such carriers to persons on their ve-
hicles who are injured while riding in a dangerous or improper place; and, as
growing out of the second question, (3) whether, and, if at all, under what cir-
cumstances, the authorization or assent of the carrier’s servants that the per-
son injured should ride in a dangerous and improper place, will excuse such
person and shift the risk upon the carrier. I shall not undertake toreview all
the decisions bearing upon these questions; that would go much beyond any
limit of space which could be aftorded me; but I shall render a more sub-
stantial service to the readers of the FECERAL RrrorTER by presenting in
detail the decisions—and they are quite numerous—which have been rendered
on these questions since the publication of any text-book or treatise on the
subject of carriers,—referring to prior decisions so far as may be convenient.

I. Bxtent of Carrier’s Duty to Non-Paying Passengers and Tres-
passers.

§ 1. CARRIER UNDER CERTAIN ABSOLUTE DUTIES  TOWARDS HIS Puas-
SENGERS. It must be stated, aus necessary to the understanding of what fol-
lows, that a carrier of passengers for hire asswmes certain absolute duties to
them in respect of their safety. Without entering into particulars, or at-
tempting to state the various expressions which are used in defining these
duties, it may be said that they come substantially to this: that the carrier is
bound to provide himself with, and to use the safest means of transportation
which are reasonably consistent with the practical conduct of his business;
that he is under a continuing duty of inspection and care, to the end that
these means of transportation be kept in safe condition with reference to the
uses to which they are put; that he is bound to exercise care that the serv-
ants whom he employs to conduct his business are careful and competent;
and that in all these respects, and in all other respects relating to the safety
of his passengers, he must exercise the higliest ‘degree of care which is exer-
cised by very cautious persons in the conduct of their business.!

§ 2. CARRIER UNDER THE SAME DTUTIES TOWARDS GRATTITOUS PASSEX-
GERS. (1) General Rule. In the prosecution of his business, the carrier
must generally, if a person, and always, if a corporation, act through the in-
strumentality of others. Where he is not personally in’charge of his vehicle,
some one must necessarily be there, to whom is committed the general duty
of saying who shall and who shall not ride thereon. This person, in respect
of the decision of this question, is:the alter ego of the carrier. On vessels,
this person is the master or captain; on railway trains, the conductor. To a

1Story, Bailm. § 332 et seq.; Thomp. Carr. Pass. p. 200 et seq.
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person who is invited or permitted to ride on the carrier’s vehicle without
paying fare, either by the carrier himself or by this alter ego, the carrier owes
the same measure of duty, in respect of carrying him safely, which he owes
to passengers who have paid full fare.

(2) Comments on the Foregoing Rules. 1t Ias been well said that there are
no degrees of negligence known to the law, where the subject of the bailment
is human life; and where a carrier undertakes to convey passengers by the
dangerous agency of steam, any negligence is culpable and may well be deemed
gross.?  The correct principle applicable to such cases is believed to be that
“if a man gratuitously undertakes to do a thing to the best of his skill, when
his situation or profession is such as to imply skill, the omission of that skill
-is imputed to him as gross negligence.”3 This must, however, be said with

-the qualification thut the word * gross” in this sense is not used as expressing
the antithesis of a certain defined degree of care. It is either used in the
sense of culpable or actionable. or else it is a mere epithet.t

(3) Rule not Affected by the Circumstance that the Carrier’s Servant Acted
against his Orders. 1f a servant, charged by his master with a particular em-
nloyment, does a particular act in the course of such employment, from which
damages happen to a third person, the master will be liable to such person,
although the servant had no orders to do the particular aet, or although, in
doing it, he went against the mas*er’s express orders, providing the act was of
such a nature that the master would be liable if done in conformity with his
orders.” In conformity with this principle, the simple fact that the servant
of a carrier violates his duty to his master and invites a persou to ride free,
without collusion between him and sueh person to defraud the carrier, will
not operate to deprive the person so riding of an action for damages, if he’is
injured while so riding through the negligence of the carrier’s servant.t
Thus, if the driver of a street railway car permits a trespassing child to ride
on the front platform, and the child is injured through his negligence, an ae-
tion will lie against the company;7 and so whete the conductor of a railway
train allows a person to ride on the train without paying fare.s

(4) Ilustrations. Accordingly, where a boy got upon a freight train with-
out the knowledge or consent of the conductor, but the conductor, after find-
ing him there, suffered him to remain, it was held that he was entitled to the
same protection as if he had heen a passenger and had paid his fare.® So, al-
though a railroad company may not be a common carrier of passengers by
hand car, yet it it undertakes, for a purpose connected with its business or
otherwise, to transport a person from one point to another on its road by
this means of conveyance, it assmmes the duty of seeing that its track is rea-
sonably safe for the purposes of such a trausit, and that the car is oper-
ated with due care by those intrusted with its management. Aeccordingly,
where a detective, employed by a railroad company to ferret out thefts of prop-

1 Philadelphia, etc., R. Co. v, Derbyv, 14 How.
463; Steam-boat v. King, 16 How.169; Wilton v.
Middlesex R. Co, 107 Mass. 10-5; Sherman v.
Hannibal. ete., R. Co. 72 Mo. 193; Jacobus v. St.
Paul, etc., R.Co. 23 Minn. 125; 8. C. 125 Mass,
130; Gradin v. St. Paul, ete., R. Co. 11 N. W,
Rep. 851 Siegrist v. Arnot, 10 Mo. App. 197;
Pittsburzh. ete., R. Co. v. Calilwell, 74 Pa. St.
421; Wasliburn v. Ruilroad Co. 1 Head, 633;
Nolton v. Railroad Co. 20 Minn. 125: Ruse v Rail-
road Co. 3% Iowa, 243 ; Todd v. ¢:id Colony R. Co.
3 Allen. 113; 8. C.7 Allen, 207 ; I'ailroud Co. v.
Michie, 83 1. 423,

2 Steam-bont v. King, 16 Huw. 465,

38hiells v.Blackhorn.1 H Bl. 15%; Wilsan v.
Brell, 1 Mees, & W. 113; Nolien v. Weste:n R.

Corp. 15 N. Y. 444; Siegrist v. Arnot, 10 Mo. App.
197, 203,

4Siegrist v. Arnot, supra.

5 Siegrist v. Arnot, 1t Mo. App. 197,201: Phila-
delphia, ete., 2. Co. v. Derby. 14 IHow. 463; Gar-
retzen v. Duenckel, 50 Mo. 104; Snyder v. Hun-
nibal, etc., R. Co. G Mo. 413.

6 Stegrist v, Arnot. supra; Wilton v. Railrond
Co 107 Mass. 105; 8. C. 125 Mass. 1305 Pitts-
burgh R. Co. v. Caldwell, 74 Pu. S8t. 4215 Wash-
burn v. Railroad Co. 4 Head. €33,

7 Wijton v. Raitroud Co. supra; Pittsbhurgh R,
Co. v. ¢aldwell, supra.

8\ -hhura v. Rilroad Co. supra.

9_herman v. Hunnmbul, ete., R.Co. 72 Mo. 62, 65.
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erty of Lhe company, was sent, by direction of one of its agents, upon a hand
car, from one station to another, for this purpose, and was injured in conse-
quence of the fact that he had, under the direction of the person in charge of
the car, taken his position uponthe car with his heels hanging down, and that
some plank at a road-crossing had become warped so that they stuck up sev-
eral inches from the level and came in contact with his heels as the car passed
rapidly over them, it was held that there was a case to go to the jury. The
court could not say, as a matfer of law, that it was any negligence for the
company to leave the plank warped and elevated as alleged; nor that it was
negligence for the plaintiff to ride upon the car in the manner in which he
did, he having done so at the @rection of the person in charge of the cart

§ 8. CARRIER OwErs NO SPECIAL DurY TO TRESPASSERS. (1) General
Rule. The duties above enumerated arise only where the relation of carrier
and passenger is deemed in law to exist. The carrier owes no such duties to
trespassers upon his vehicles. He is not, in law, bound to furnish safe vehi-
cles, and careful and skillful servants, to maintain a eareful and continuous
inspection, and to exert in all these particulars the highest degree of care of
very cautious persons, for them. If they get upon his vehicle without his
authority, they take things as they find them, and assume the risk, without
recourse against him, of any injuries which may happen to them through
any failure of the duties which he may owe to those who are passengers.?

(2) Who are Trespassers within the Meaning of this Rule. We have already
seen® that those who ride upon the carrier’s vehicle, with or without paying
fare, with the authorization of the carrier himself, or of that particular serv-
ant of the carrier whose duty it is to determine who shall ride on his vehi-
cles and who shall not,—as the master of his vessel, the conductor of his rail-
way train, or the like,-—is deemed in law a passenger, and not a trespasser.
But, in the prosecution of his business, the carrier is frequently compelled to
employ other servants, either subordinate to the former or whose duties are
entirely disconnected from those of the former,such as the engineer, fireman,
and brakemen of a railway train, or the engineers, pilots, firemen, and common
seamen employed on a vessel. These servants of the carrier have special and
limited duties to peiform; they are not in general command of his vehicle;
they are not his aller ego in the general conduct of the trip or voyage; they
have no authority to say who shall or who shall not ride on the train or ves-
sel; and their authorization, invitation, or consent that a person who has paid
no fare to the carrier shall ride on his vehicle, does not make such person
rightfully there, and does not extend to him the rights of a passenger, or
made him any the less a trespasser.® It may accordingly be laid down that
those are trespassers, within the meaning of the foregoing rule, who have

1Cooly v. Chicago, etc., R. Co. 53 Wis. 657.

2Toledo, etc., R. Co. v. Brooks, 81 I1IL. 1113
Chicago, etc.,R. Co. v Michie, 83111.427 ; Toledo,
etc., R. Co. v. Biges, f5 111, 803 Siegrist v. Arnot,
10 Mo. App. 197, 201; Duck v. Allegheny Valley
R. Co. 91 Pa. St. 453; 8. C. 2 Amer. & Eng R.
Cas. 1.

3Ante, § 2,

4 Chicago, ete., R. Co. v. Casey, 9 Bradw. 632,
639; Chicugo, etc., R. Co. v. Michie. S3 111, 4273
Snyder v. Hannibal, etc.,, R. Co. 60 Mo. 412;
Flower v. Penn. R. Co. 63 Pa. 8§t. 210; Shermanv.
Hannibal, ete,, R. Co. 72 Mo. 62. The rule has
been distinctly 19id down 1n a late case in Penn-
sylvania that a person riding on a railroad train,
in violation of the regulations of the company,
with or without the knowledge of the company’s
train conductor, caunot recover damages for in-

juries received while so riding. The case was
that of a boy who was permitted by the conductor
of a passenger train to ride upon the train for
the purpose of selling newspapers, in violation of
the regulations of the company. He was killed
by an accident. It was held that the company
were not liable to pay damages on account of his
death, in an action brought by his parents. The
court said: “It is not like a person allowed by
the conductor toride in a car as ¢ passenger with.
out paving fare. In thatcase there isa legal lia.
bility to the company for the fare. This is the
case of 4 mere trespasser, and the company owed
him no duty.”” Duck v. Allegheny Valley R. Co.
91 Pa. St. 4583 8. C. 2 Amer, & Eng. R. Cas. 1,
This decision is contrary to the general currens
of authority. Ante, §2.
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not paid their fare, and who are not on the carrier’s vehicle either by his own
invitation, authorization, or consent, or Ly the invitation, authorization, or
consent of his servant or agent in general charge of his vehicle; and, con-
versely, it may be added that those who are there merely by the authoriza-
tion, invitation, or consent of other servants of the carrier are trespassers.
(3) Lllustrative Cases. (a) Locomotive Engineer no Authority to Invite
Persons to Ride on the T'rain. Applying this principle, it has been held
that, if a locomotive engineer invite a boy to ride upon the train, contrary to
his duty to the company and in violation of his instructions, the mere fact
that he is in charge of the engine which is propeliing the train at the time
when he extends the invitation to the boy, will not make the company respon-
sible for any hurt which the boy may receive in consequence of accepting
such invitation.! Third persons are not bound in all cases by the private in-
structions which a carrier may have given to his servants, but are entitled to
presume that such servants, in the particular employment, have the same au-
thority which persons so employed usually have. ¢« This,” said the leurned
judge, “is what is meant by their apparent authority. It is based upon those
presumptions which the public have a right to draw from the usual course of
business in matters of a similar nature; or, in other words, fromn general
knowledge and observation of the powers and duties ordinarily intrusted to
servants employed to fill the same station.”” 2 Applying this principle to the
authority of a railway locomotive engineer, it has been held that there is no
implication, growing out of the well-known character of his employment, of
any authority on his part to perm.t persons to ride upon the train who are
not in possession of regular passenger tickets, or passes. In so holding, the
following language was used: *“The systemn by which railway companies con-
duct their business of carrying passengers and freight has now been so long
in operation, and is being conducted with such a degree of uniformity, that
its general features must be presumed to be known and understood by the
public. Among these may be mentioned the division of their freight and
passenger business into two distinct departments, and the admission of pas-
sengers upon freight trains only under well-known limitations and restrie-
tions, or their exclusion therefrom. Another is the assignment to their re-
spective and definite duties of the various employes on their trains. It isa
fact with which the public must be presumed to be familiar, that the em-
ployes of an ordinary railway train consist of the conductor, an engineer, and
one or more brakemen, and that each of these is charged with his own peculiar
duties and powers. The conductor is the superior officer, and has general
charge and control of the train, admitting and discharging passengers, col-
lecting fares, and directly representing the company in its intercourse with
the public. The duties of the engineer are subordinate, and of an entirely
different character. .His place is on the engine, and nowhere else, and his
duties are limited to running and managing his engine. With the admission
or discharge of passengers he has nothing to do, except so far as the proper
management of his locomotive may furnish them the opportunity for getting
on and off the train. No authority beyond this can be inferred from the
usual course of his business on railway trains, or from the powers which lo-
comotive engineers usually have and exercise.””? The supreme court of the
same state have expressed the same doctrine in the following language:
“'The permission of the engine-driver, if given, was not the permission of the
company, as he had no power to give it. Had the conductor of the train
given the permission, or, knowing he wis upon the engine, suffered him there
to remain, it might be considered the act of the company. The driver of the
engine occupies a different and subordinate position. He has no right to say

1 Chicago, etc., R. Co. v. Casey, supra. $Id. 640,
21d. 640, per BALEY, J,
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“who shall be upon the train, or to take cognizance of such as may be upon it.
He las to look to his engine and keep it in order, and permit no one to ride

“upon it without the perinission of his superior.”! When, therefore, accord-

“ing to the plaintiff’s testimony, the engineer of a freight train, which was
moving slowly past the station, gave some boys permission to ride on the
train, and one of them, in attempting to get on, was Kkilled, it was held that
there could be no recovery from the company; for the engineer, in giving
this permission, acted neither within the scope of his actual or of his implied
authority.?

(b) Child of Tender Years Imured while on Street Car Selling Water. Two
cases, the results in which are rather to be referred to the general rules of the
law 1'elating to negligence in the case of injuries to children, may be here in-
serted. In a late case in Philadelphia, it appeared that a child between six
and seven years of age had been in the habif, with several companions, of

* getting on and off the company’s street cars, while moving slowly in ascend-
ing a hill, for the purpose of selling water to the drivers and conductors, and
that, while so engaged, the child fell from the front platform, which was with-
out a guard, and was killed. It was held by ALLisoN, P. J., that there was
no case to go to a jury, because of contributory negligence of the plaintiff,
the mother of the child, in allowing the child to engage in such an employ-
ment at such a tender age.?

() Unattended Children on Railway Passenger Train. Two little girls,
one of them about five years old, and the other older, but not larger, were put
by a female relative upon a passenger car, with the intention that they should
go from one station to another without paying fare. It was not the custom
ot the company to demand fare of children so young, and the conductor passed
them without noticing them, supposing that they were in charge of some
adult person. No employe of the company knew that they were upon the
train unattended. 1In attempting to get off at the station, through the aid of
one of the passengers, one of them fell under the wheels and was injured. A
Kansas jury awarded a verdict of $12,500 against the railroad company, and
judgment was rendered thereon. This judgment was reversed, upon the
ground that there wus no evidence of any negligence upon the part of the
company.*

(4) Youth or Inexperience of Passenr]e) not Looked to for the Pmpose of
Enlarging Implzed Authority of Carrier’s Servant. If a youthful or inexge-
rienced person is hurt or killed, in consequence of wcceptlnrr the invitation, or
oveying the direction, of one of the carrier’s servants, who, at the time, is act-
ing neither within the scope of his express nor implied authority,—as where
the engineer of a freight train permits some boys to ride upon the train,—
there is no principle of law under which the implied authority of the carrier’s
servant can be enlarged, in view of the youth or inexperience of the person so
killed or injured. It matters not that se may not be of sufficient maturity to
be presumed to know or understand the precise nature of the relative du-
ties of the several employes of the carrier. If does not follow from this fact
that, as to him, the invitation or direction which has been given to bim by
the particular servant should be regarded as within the scope of such servant’s
employment. ¢The scope of the servant’s apparent authority cannot be made
to depend upon the ignorance or want of experience of particular individuals,
‘but upon the presumptions which the public at large have a right to draw
from their general knowledge of the powers usually exercised by parties oc-

1Chicago, ete., R. Co. v. 2Iichie, S3111. 427, Reporter, 154; aflirmed on appeal, 92 Pa. St.
2Chicago, etc., R. Co. v. Casey, 9 Bradw. 632, 450, opinion by TRUNKEY, J.
641, ¢ Atchison, etc., R. Co. v. Flynn, 24 Kan. 627;

38mith v. Passenger R. Co. 13 Phila.6; S.C.9 8. C. 11 Reporter, 223; 1 Amer. & Eng. R. Cas.
210.
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cupying the same station. The ignorance of the deceased shonld doubtless
be considered as bearing upon the question of his own contributory negli-
gence, but cannot operate to enlarge the boundaries of the agent’s authority.”?
The youth or inexperience of the person injured * might excuse him from con-*
curring negligence, but cannot supply the place of negligence on the part of
the company, or confer an authority on one who has none.”’2

§ 4. (1) (¢) Bur CARRIER OWES THE GENERAL DUTY TO TRESPASSERS OF
TAKING CARE NoT TO Ixgure THEM. DBut while the carrier does not owe
to trespassers on his vehicle the special duties which he owes to passengers,
he stands under the same general duty of taking ordinary or reasonable cars
not to injure them, which every person is bound to exercise towards every
other person, and even towards animals, although such persons or animals
may be found trespassing on his premises. This rule had its origin in the
leading case of Davies v. Mann,® where it was laid down, in the English
court of exchequer, that if A, has negligently exposed his property to injury,
and B. has negligently injured it, B. must pay damages to A., if I. could, by
the exercise of ordinary care, have avoided injuring it. That case was decided
in 1842, It has met with almost uniform approval in England and in this
country, from that day to this. A rule of law which has been almost uni-
formly conceded with regard to injuries to property when helplessly exposed,
can, by no process of reasoning, be denied in case of injuries to human beings
when exposed in the same way; and though there is some wavering in the
decisions, it is now generally so applied. A frequent illustration of it is found
in the case of injuries to trespassers upon railway tracks; and here the rule as
laid down by HEXRY J., in a-casein the supreme court of Missouri, is believed
to express in apt words the now generally received view: <«When it is said,
in cases where the plaintiff has been guilty of contributory negligence, that
the company is liable if, by the exercise of ordinary care, it could have pre-
vented the accident, it is to be understood that it will be so liable if, after
the discovery by defendaut of the danger in which the party stood, the ac-
cident could have been prevented; or if the company failed to discover the
danger through the recklessness or carelessness of its employes, when the
exercise of ordinary care would have discovered the danger and avoided the
calamity.”* The difference of opinion which is found in the cases under this
head relates to the degree of care which a railroad company is bound to exert
to prevent injuries to trespassers on its track or on its vehicles,—some gourts
holding that it is responsible for the want of ordinary care, and others, that
it is responsible only for wanton injuries, or for such gross negligence as is
equivalent in law to intentional mmischief.? The same principles apply to some
extent in respect of injuries to trespassers on the carrier’s vehicles; though in
respect of the degree of care which his servants are bound to exert before dis-
covering the trespasser, the analogy may not becomplete. It may besaid that
the running of a railway train at full speed is always dangerous, both to per-
sons who may be upon the track, and to persons who may be upon the train.
Those upon the engine are under the duty of maintaining a gonstant lookout,
and in the night-time the company will not, under ordinary circumstances, be
excusable for running an engine without a head-light, to enable those in charge
of the engine to perform this duty., Dut it cannot be said that either thosein

1Chicago, ete.. R. Co. v. Casey, 9 Eradw. 632, alzo, Brown v. Hannibal, etc., R. Co. 50 do. 461;
643. . . Isbel v. Hannibal, ete, R. Co. 60 Mo. 4753 S.C. 2
2Flower v. Penn. R. Co. 60 Pa. St. 210; Cent. L. J. 590; Finlayson v. Chieago, etc.. R.
Towanda Coal Co. v. Heemun, 8 Pa. St. 4134 Co. 1 Dill. 579; Baltimore, etc., R. Co. v. State, 26
Snyder v. Hannibal. ete., R. Co. €0 Mo. 4135 Md. 366 ; Baltimore. etc., R. Co. v. State, 33 Md.
Sherman v. Hanuibal, ete., R. Co. 72 Mo. 62,66. 5423 Morris v. Chicago, etc.. R. Co. 15 lowu, 29;
310 Mees & W. 5155 8. €. 2 Thomp. Neg. 1103, Weymire v. Wo'fe 52 Iowa, 333.
4 Harlan w. St. Lonis. ete,, R. Co. €3 Mo. 225 S, 63ee 2 Thomp. Neg. p. 413 et sec
C.6 Cent. L. J. 2.9; 1 Thomp. Neg. 13). See,
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charge of the engine, or the conductor or brakemen, are under the duty of
maintaining an active vigilance for the discovery of trespassers on the train,
with the view of seeing tuat such persons do not ride in dangerous places, or
that they otherwise avoid exposure to danger. But after the discovery of the
trespasser, the parallel becomes complete in both cases. The trespasser has
not forfeited his right to immunity from death or bodily harm by being u
trespasser; and, on principle, the servants of the company are bound to ex-
ercise such reasonable care as they can, consistently with their other duties, to
the end that the trespasser receive no injuries other than those which may
arise from theacecidents, the risks of which, as already stated,? he has assumed.
If, then, they force him off the carrier’s vehicle,? or order him off when it is
going at a rate of speed which renders it dangerous for him to get off,3 or
otherwise negligently injure him, the carrier may become liable in damages.
This will be made more clear by the following illustrative cuses.

(b) Trespassing Boy Ordered off @ Train and Injured in Getting off. The
case was that a boy had gotten into a freight car for the purpose of stealing a
ride, had been ordered out by the conductor, and, in getting out, had fallen
under the wheels and was killed. The court, in charging the jury, directed their
attention to a number of circumstances which they should take into consider-
ation in determining the question whether the deceased wuas guilty of negli-
gence which contributed to his death, but omitted to tell them that they should
take-into consideration the fact that the deceased was a trepasser upon the de-
fendant’s train. It was held that this was not erroneous. In so holding, the
court, through Apays, C. J., made the following observations: “As the in-
struction directed the jury to consider all the circumstances, we are not pre-
pared to say that it could be held to be erroneous, even if the circumstance
that the deceased was a trespasser were as important as defendant contends
that it is. Dut, in the view which we take of the case, that circumstance was
not of great importance. The deceased, at the time he was discovered in the
empty freight car, does not appear to have been in a place of immediate dan-
ger. If hehad been allowed to ridethere, or had been removed before the cars
were put in motion, it does not appear that he would have been exposed to
much danger; certainly not to the extent which happened. The danger arose
and the accideut happened by reason of something whieh transpired after the
trespass had been committed, and, what is especially significant, after the boy
had been discovered by the conductor in the car. The proximate cause of the
bey’s injury was not the entering of the car. Tt was either the carelessness
in attempting to escape in the manner he did, while the car was in motion, or
else it would bethe carelessness of the compauny in causing him to doso. And
this would be so, even if we should conclude that he exposed himself to dan-
ger by merely entering the car.” ¢

(2) Iltustrative Cases—Carrier liable. (a) Trespasser on Engine Wrong-
Jully Thrown off by the Defendant’s Servants and Hurt, Whilethe engineof a
railway company was standing still upon a side track, the plaintiff, with the
knowledge of, and without any objection by, the eompany’s servants, mounted
upon the same and seated himself wnder the head-light. Shortly after this,
the servants of the company put the enigine in motion, and while the same was
running at a rate of speed which rendered it unsafe for the plaintiff to get off,
ealled upon him to do so. Hse replied that he would get off if the engine was
stopped. The servants of the company declined to stop the engine, and one of
them shoved him off in such a manner that the engine passed over his leg,
crushing it. It was held that the wrongful act of the defendant’s servants in

1 Ante, §3. 3 Benton v. Chicago, etc., R. Co 55 Iown, 4565
2 Carter v, Lonisville, etc.,R. Co. 8 Amer.& S C. 11 Reporter, 837.
Eng. R. Cas. 347, (Sup. Ct. Ind. 1582.) 4 Benton v, Chicago, etc., R. Co. 53 Jowa, 4963

8. C. 11 Reporter, 837,
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thrusting him off the engine, under the circumstances, was the proximate cause
of the injury, and not the wrongful act of the plamtlﬂ:‘ in getting upon the en-
gine. The servants of the defendant, in so thrusting him oft were acting
within the general scope of their employment, and the defendant was accord-
ingly liable.!

(b) Contributory Neglu]enﬂe in Such e Case. In the case just cited it wa
held that the question whether he was guilty of contributory negligence m
obeying the order under the circumstances was a question for the jury. +It
is not,” said the court, «“for the company to say, if the train was in motion
when the order was given, that the imprudence of the boy was so great in
vielding prompt obedience to the order that the company ought to be excused
for giving such an order, unless the age of the boy was such that he might
reasonably have been expected to refuse. Pussibly the boy, young as he was,
had such knowledge, and should have had such presence of mind, as to have
remained in the car while in motion, notwithstanding he had been ordeved to
leave; but we cannot say, as a matter of law, that, if e had all the knowledge
supposed in the instruction, and the other circumstances had been as sup-
posed. he was necessarily guilty of contributory negligence.”? A similar
ruling is found in California, where a boy 16 years of age was ordered by the
conductor of the train to leave a car while in motion. He obeyed the order
and was injured. The court held that they could not judicially say that the
act was voluntary, and that it must be left to the jury to say whether he did
or did not leave under compulsion.?

(¢) Boy Slealing a Ride on Engine. In a late case in Michigan a boy
eight years old, trespassing on the premises of a railroad company, got on the
step of an engine, and was ordered off by the fireman. In jumping off he fell.
"The locomotive was started at the same time, and the tender passed over his
leg. He was a boy of more than aversge intelligence, and had been warned
against going on the premises or riding on the engine. It was held that the
company could not be held liable for the injury, in the absence of evidence
tending to show that the engineer, or other servants of the company in charge
of the locomotive, knew that the child was in the way, or that they had been
reckless or negligent in the management of their engine, or could have anti-
cipated the injury. The injury was deemed to have resulted from the
negligence or carelessness of the boy himself, and from his fall, which was
accidental, and such as the persons in charge of the engine would not be likely
to anticipate.*

(d) A Case which Ignores the Foregoing Rule—An Intruder on a Hand
Car without Rights. In a late case in Maine it is held that damages cannot
be recovered for the death of a person caused by his being negligently run
over by a train of cars while riding between stations on a hand car of the
defendant’s road, at the invitation of the foreman of a seclion of stich road,
unless it be made to appear that the company was a common carrier of pas-
sengers by hand cars,®>  Although the opinion in this case was pronounced by
a judge of reputation, and was concurred in by four other judges, it seems
entirely indefensible. It decliares, in substance and effect, that an intruder
or trespasser upon the track of a railway company can ordinarily be run down
and killed by a train of the company.and that the company will not be lialle
to pay damages to his personal representative. If the deceased, instead of
Leing a man, had been an ass,’ or a hog,” or an oyster,® the rule must have

i Carter v. Louisville, ete., R. Co. 8 Amer. & 5Hoar v. Maine Cent, R. Co. 70 Me. C5.
Fnez. R. Cas. 347, Supreme Court of Indiana, 1352, 6 Davies v Mann, 10 Mees. & W._ 545,

2 Benton v. Chicago. ete., R. Co., 5 ‘own, 4933 7 Kerwhacker v. Cleveland, etc., R. Co. 3 Ohio
8. C. 11 Reporter, 837. —~opinion hy An.ms. C.J. St. 172,

3Kline v. Central Pac. R, Co. 37 Cal. $1), 404, 8 Mayor of Colchester v. Brook, 7 Q. B. 339.

4 Chicago, ete., R. Co. v. Sinith, 6 Mich. 504,
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been different.. The process of reasoning which culminates in the conclusion
that, in order that a railway company may owe to a man who happens to be
upon its track the duty of not killing him, it is necessary that such man shounld
have bought a passage ticket, will certainly arrest the attention of the pro-
fession.

§ 5. BURDEN oF Proor 1N CAsE OF ACCIDENTS TO TRESPASSERS. The
rule that the mere happening of an accident to the passenger through the fail-
ure of some of the carrier’s means of transportation is presumptive evidence
of negligence, such as imposes upon the carrier the burden of excusing him-
self, has no application to a case where a child, in endeavoring to jump upon
a moving train of cars for the purpose of stealing a ride, falls on the track
and is killed. The relation of carrier and puassenger does not exist. It was
said that no authority could be produced which holds that, when a trespasser
on.arailroad train is killed, the burden of liability is thrown upon the com-
-pany, upon proof of the fact, unless the company can show by satisfactory
affirmative evidence that neither it nor its agents or employes were at fault.!

§ 6. PENNSYLVANIA STATUTE AS TO PERSONS WII0O ARE NEITHER EM-
"PLOYES NOR PASSENGERS. A state whose legislation has been notoriously
corrupted by railroad influences, at the most corrapt period of its legislation,
“disfigured its statute-book with the following law: «If any person shall sus-
“tain personal injury or loss of life, while lawfully engaged or employed on or
about the road, works, depots, and preinises of a railroad company, or in or
abouf any train or car therein or thereon, of which company such person is
‘not-an” employe, the right of action to recover in-all such cases against the
“company shall be such only as would exist if such person were an employe:
provided, that this section shall not apply to passengers.””2 The purpose of
“this law is seen at a glance. DBy a rule interpolated upon the comnion law
by judieial legislation within the last 40 years, a servant cannot recover dam-
ages of his master for an'injury which happens to him through the negligence
“of a fellow-servant engaged in the same common employment. - Now, the ob-
- ject and effect of the above statute was to extend this rule to the cases of ali
* persons who may happen to be laboring or engaged about the premises, or upon
the trains of railroad companies, except those who are passengers; so that
any person, not a passenger, who may be compelled to place himself in such
a situation, must aceept all risks of the negligence of the pecuniarily irre-
“sponsible persons who are employed by railroad companies, without any re-
course in damages against the companies themselves, other than the limited
*recourse which an employe would have under like circumstances. Such a
law could not have been passed except as the result of direct or indirect pur-
chase. There is not a state in the Union in which such a law, submitted to
the popular vote, would not be rejected by an overwhelming majority. Its
. very existence implies a breach of a public trust upon the part of the repre-
sentatives of the people by whose votes it was enacted. That it has found
judicial apologists is not creditable to the jurisprudence of Pennsylvania.
A learned judge of the supreme court of that state has found “strict justice”
in it.® Its constitutionality was affirmed by the supreme court of that state

1Sommers v. Mississippi, etc.,, R.Co. 71 Tenn.
(7 Lea,) 201, In the opinion of the court in this
case it is said by CoozER, J.: “There are cases
where the occurrence of an injury is prima farie
evidence of liability, and the burden is shifted
accordingly. But the weight of :utlhority seems
to bethat,inthe ¢ase of an inj 1y to u passenger,
it is incumbent upon the plaintiif to prove that
the proximate cause of the iajury wus the want
of something which, as a general rule, the carrier
wis bound to supply, or the presence of some-

thing which, as a general rule, the carrier was
bound to keep out of the way; or, as it has
been otherwise expressed, the injured party must
not only be free from fanlt, but must prove
facts creating a presumption, at least. of negli-
gence in the company producing the injury.”

2Pennsylvania Act of April 4, 1363; Pennsyl-
vania Pamphlet Laws, 1863, p. 53.

3 Penn. R. Co. v. Price, 95 Pa, St.236, 255; 8. C.

"1 Amer. & Eng. R, Cas, 234,
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as soon as it was assailed.! It has-been held to apply to one who is injured
while unloading his own goods from the cars of a railroad company, under
permission granted by the agent of the company.? -1t applies to the servants
of- a railroad company which has a right of trackage over the railroad ot an-
other compuny; so that if a servant of the former company, while employed
under this right upon the road of the latter company, is injured through the
negligence of a servant of the latter company, he cannot recover damages of
the latter.® It also applies to the case of a route agent of the United States
post-ofiice department, riding upon a railway train in the discharge of his
official duties. If injured through an accident to the train, this statute pre-
vents him from recovering damages of the company, as he is not deemed a
« passenger,” within the proviso ot the statute.?

II. Passenger Injured while Riding in a Dangerous and Improper
Place on the Carr.er’s Vehicle.

§ /. GENERAL RuULE. It is a general rule that, if a passenger is injured
while voluntarily and without necessity riding in a place on the carrier's ve-
hicle which is not allotted to passengers, in which place a person would be
more likely to be injured from an accident of a given kind, if an accident of
such kind happens, and he is injured by it, and would not have been injured
if he had remained In a proper place, he cannot recover damages from the
carrier.5 An exception to this rule, admitted by some courts,® and denied by
others,” is that the carrier may be liable where the passenger assumed the
dangerous and improper place on the carrier’s vehicle by the authorization or
consent of his conductor or other servant in charge of the same. Upon '
grounds fully set forth in the preceding subdivision,® this exception does not’
apply in cases where the passenger assumes the dangerous and improper place
upon the invitation, or with the consent, of an wunauthorized agent of the
carrier,—as an engineer or brakeman of a railway train. Th's rule will now
be discussed and illustrated.

§ 8. A RECENT COMMENTARY UPON THIS RULE. In cases of this kind, the
right of such passenger or his legal representative to recover damages will
clearly depend upon a consideration of the question whether the accident was
such that his danger was or was not increased by riding where he did. A
very intelligent discussion of this subject is found in a late case in Ken-
tucky, where it is said by Corer, J.: < If a whole train be precipitated down
an embankment, or through a bridge, into deep water, and a passenger seated
in the express car is drowned, his representative will have the same right to
recover as the representative of a passenger who was seated in a passenger
coach. There could be no pretense for saying that, because the passenger in
the express car was more exposed to danger in case of a collision with a train
running in the opposite direction, than he would have been if he had been in
the passenger coach, he ought not to recover, when it is clear that, as respects
the misfortune which actually occurred, his danger was not at all increased

1Kirby v.Railroad Co. 76 Pa, St. 506.

2Richard v. North Penn. R. Co. §3 Pa §t. 193,

8 Mulherrin v. Delaware R. Co. 81 Pa. St. 366.

4 Penn. R. Co. v. Price, 9 Pa. St. 256, opinion
by PaxsoN, J.; TRUNKEY, J., dissented; 8. C. 1
Amer. & Eng. R. Cas. 234.

v. Railroad Co. 36 N. Y. 135; Carroll v. New York,
etc., R. Co. 1 Duer, 571; O’Donnell v. Allegheny,
ete.. R. Co. 59 Pa. St. 239; Wuatsun v. Northern R.
Co.24 U.C.Q. B.93; Fowler v. Baltimore, etc.,
R. Co.13 W. Va.57%. See, nlso, St, Louis, etc., R.
Co. v. Cantwell, 37 Ark. 519; Filer v. New York,

5Pennsylvania R. Co. v. Langdon, 92 Pa.St, 21,
27 3 Houston, etc., R.Co. v.Clemmons, 55 Tex.£9;
Railroad Co. v. Jones, 85 U. §. 439 ; Chicago, etc.,
R. Co. v. Carroll, 5 Bradw. 201, 210; Kentucky
Cent. R. Co. v. Thomas, 79 Ky. 169.

6 Kentucky Cent. R. Co. v. Thomas, sapra;
Dunn v, Grand Trunk R. Co. 58 Me. 137; Clarke

ete., R. Co.43 N. Y. 47; Lambette v. North Car-
olina, etc.. R. Co. 66 N. C. 499.

7Hickey v. Boston, etc., R. Co. 14 Alten, 429;
Downey v. Hendrie, 46 Mich. 493, 501; Pennsyl-
vania R. Co.v.Langdon, 92 Pa. §t.21; 8,C.1 Am.
& Eng. R. Cas. §7.

8 Ante, § 3, (1) (2,) (3)
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by the fact that he was in the express car. So, also, of a large class of rail--
road disasters which result from the giving way of the track, or the breaking
of some portion of the car. These are as liable to occur at one portion of a
train as at another, and consequently a passenger is in no more danger of in-
jury from such accidents (?) in the express car than in a passenger car; and
the fact that he was in that car when the aceident occurred would not defeat
his right to recover, unless, perhaps, the injury should result from some agency
in that car which would not have existed in a passenger car. But there is
another class of disasters in which the danger may be greater in the express
car than in the passenger car. Ixpress cars are usually in advance of pas-
senger cars, and, in case of collision with stock or other objects on the track,
or with trains running in the opposite direction, the danger would be greater
in the express car. It seems to us, therefore, that when contributory negli-
gence is interposed as a defense to an action against a railroad company tor
negligently injuring a passenger, and the supposed negligence consists in the
tact that the passenger voluntarily occupied a position in the train other than
the position he should have occupied, the nature of the accident causing the
injury is to be considered; and if, upon such consideration, it appears that the
danger of injury from that particular accident was materially increased by
the fact that the passenger was in that particular place, instead of the place
he should have occupied, he ought not to recover unless he was there with
the consent of the conductor. But if the nature of the accident be such
that the danger of injury was not enhanced in consequence of the posi-
tion occupied by the passenger, or if the accident was of such a nature as was
as likely to occur in one portion of the train as another, or if he occupied the
place with the knowledge or consent of the conductor, his right of recovery
will not be affected by the fact that he was at an improper place.”?

§ 9. How, UNDER ILLINOIS DOCTRINE OF COMPARATIVE NEGLIGENCE.
In Illinois, under the doctrine of comparative negligence which there obtains,
it has been ruled that such conduct on the part of the passenger is such a
high degree of negligence as will defeat a recovery, unless the servants of the
company are guilty of wanton or reckless misconduct.?

§ 10. ILLUSTRATIVE CasEs FALLING WITHIN THIs RULE. (1) Passenger
Riding in Bagyage Car. A very valuable contribution to the law on this
subject is found in a late case in Pennsylvania, in which the opinion of the
court was delivered by Paxsox, J. A railroad man traveling on the defend-
ant’s road as a passenger, chose to ride in a baggage car. e was well aware of
a regulation of the company forbidding this. which regulation was conspicu-
ously posted in the baggage car itself. The notice recited that «they [the
train men] must sce that passencers are properly seated, and will not allow
them Lo stand on the platforms of cars, nor ride in the baggage or mail cars.
Condnetors and brakemen are instructed to strictly enforce this rule, and it is
expected that passengers will cheerfully eomply, as the rule is one intended
for their own safety; it being particularly dangerous for passengers to be on
platforms as trains approach stations.” While so riding the train collided with
another train.  The baggage car was wrecked and the passenger was killed.
It he had taken a seat in one of the passenger coaches. the evidence tended to
show that he would not have been hurt. It was held. as applicable to these
facts, substantially, that there could Le no recovery. 'The right of a railroad
company to make reasonable rules for its own prolection and for the safety
and couvenience of its passengers had been frequently recognized, and was
atfirmed. It was held that a passenger who voluntarily leaves his proper place
in a passenger car, in violation of the well-known rules of the comnpany, to
ride in the bagguge car or other known place of danger, and is injured in con-

+Kentucky Cent.R. Co. v. Thomus, 9 Ky. 160, 2 Pcoria, ete., R. Co. v, Lane, S3111. 443.
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sequence of such violation, cannot recover damages therefor. But it was con-
ceded that this rule would not apply to an accident which might be the result
of a brief visit to the baggage car to give some needed directions about the
passenger’s baggage, to have it rechecked, or fur any other legitimate purpose.
«The baggage car,” said PAXSON, J., “is a known place of danger. In thisre-
spect it differs from the cow-catcher and platform only in degree. It is placed
ahend of the passenger cars, and next to or near the locomotive. In cases of
collision it is the first car to give way to the shock, and frequently is the
only one seriously injured. It is freated as dangerous by the rulesof all well-
reguliated companies, and the rule of the defendant company emphatically de-
clared it tobe so. An infant or an idiot might be excused from riding in such
a position, by reason of his lack of mental capacity; but an intelligent man,
accustomed to railroad travel, must be presumed to know its danger. It is
patent, and the same under all eircumstances, * * * Jn considering this
question, regard must be had to the character of the rule violated. Therules
adopted by railroad companies are a part of their police arrangements, Some
of them are for the convenience of the company in the management of its
business; others are for the comfort of passengers; and yet others have re-
gard exclusively to the safety of passengers. ™The distinction between them
and the difference in the consequences of their violation are manifest. Asan
illustration: it would be unreasouable to hold that the violation of the rule
against smoking could be set up as a defense against an action for personal in-
juries resulting from the negligence of the company. On the other hand,
should a passenger insist upon riding upon the cow-catcher in the face of the
rule prohibiting it, and, as a consequence, should be injured, I apprehend it
would be a good defense to an action against the company, even though the
negligence of the latter’s servant was the cause of the collision or other acci-
dent by which the injury was oceasioned.”’!

In another case a passengerriding ona railway train, who, instead of occupy-
ing a coach provided for passengers, after going into the baggage car to get
a drink of water, remained there for an unreasonable length of time,—in the
particular case five minutes,—without necessity therefor, knowing the fact
that he was in more dunger there than in the passenger coach, and, while thus
remaining, received an injury in consequence of the wrecking of the train,
which injury he would have avoided if he had remained in the passenger
coach, wus held guilty of such contributory negligence as prevented him from
recovering damages from the company.?

() Passenger Riding on Plafform of Steam Railway Car. If a passenger,
even at a time while many of the cars are crowded in consequence of an
extraordinary influx of passengers, voluntarily remains on the platform at a
time when he might, by the exercise of reasonable diligence and exertion, find
room within sotne of the cars of the train, and, in consequence of being so
upon the platform, is thrown or pushed oft by the ordinary movements ot the
train, whereby he sustains injuries, he cannot recover danmages from the com-
pany; and this is so, although he may not have actually known that there was
any room for him in any of the cars, provided the cirecumstances were such
that he might have discovered this by reasonable observation and effort.?

(8) What if Passenger is Obliged so to Ride by Reason of Extraordinary
Crowd of Passenyers. In a case of this kind it was urged that the carrier
might, in view of the unexpected number of passengers who presented them-
selves, have refused to sell tickets, or admit passengers to its cars beyond
their reasonable seating capacity, and that it could in no other way escape
the imputation of negligence for a failure to furnish suitable accommodations

1Pennsylvania R. Co. v. Langdon, 92 Pa. St. 8Chicago, etc., . Co. v. Carroll, 8 Bradw. 201,
21,%97. 210.
2Houston, ete., R. Co. v. Clemmons, 55 Tex. 89,
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to all who were accepted as passengers. The court, however, did not take
this view. BaILEY, I’ J.,said: “A rule somewhat analogous to the one here
contended for obtains in the case of common carriers of freight. Itis doubt-
Jess competent for such carriers, when there is a-sudden and unexpected in-
flux of freight beyond their ordinary means of transportation, to refuse to re-
ceive more than they could reasonably transport. But it is held that where
they receive freights and undertake to carry them, they cannot excuse the
failure to transport safely and deliver, by alleging that the amount received
was beyond their means of transportation. There is, however, a very broad
distinction between the duties and liabilities of common carriers of freights
and passengers. The former are under an absolute duty to transport and de-
liver, from which, when once undertaken, nothing can release but the act of
God or of the public enemy. The liability of common carriers of passengers
is mnuch more limited and qualified. The law enjoins a very high degree of care
and diligence, it is true; but, unless there is some failure in the exevcise of
such care and diligence, there is no liability for any injuries their passengers
may receive. Doubtless the defendant would have been justified in refusing
to carry more than could be reasonably accommodated in the cars it hed 2t com-
mand; but it was not bound to do so. If more than could be seated desired
to ride, and were willing to stand in the aisles, or even on the platforms, we
are unable to see how the defendant was guilty of negligence in permitting
them to do so. Doubtless, greater care was required in the running and man-
agement of the train itself, crowded with passengers; but permitting it to be
thus crowded, when there was no other means of transport, was not of itself
negligence.”” ! It was therefore held, in substance, that where an unforeseen
crowd presents itself to a railway company for transportation, upon a holiday
occasion, and the company is unable to furnish seats for all who purchase
tickets, in consequence of which the platforms of the ears are crowded with
passengers, and one of them is thrown off by an ordinary jerk of the car, in
detaching another car from the train, and injured, the company will not be
liable for the injury.2

(4) Riding on the Pilot of the Engine. The same rule was held to apply
where the person injured was riding on the pilot or bumper of the engines3

(5) Riding in Sittiny Position on Front Platform of Street Car. Upon the
same principle, it has been held that a passenger who receives an injury by
falling from the front platform of a street railway car while in motion, upon
which he occupied a sitting position, against the rules of the company and
the warning of the driver of the car,and without any reasonable excuse there-
for, is not in the exercise of such care as will entitie him to maintain an ac-
tion against the company. A regulation by a street railway company that
passengers shall not ride on the front platform of its cars is a reasonable
regulation.*

§ 11. ILLUSTRATIVE CASES WHICH DO XOT FALL WITHIN THE RULE. (1)
Riding on Platforms of Street Cars. (a) So to Ride not Negligence per se. For
a passenger to ride on the front platform of a street railway car is not negli-
gence per se5  And for stronger reasons, the same rule would apply to the act

1Chicago, ete., R. Co. v. Carroll, 5 Bradw,. 201,

21d.

2Railrond Co. v. Jones, 95 U, S. 439,

4Will v. Lynn, etc., R. Co. 129 Mass. 359; 11
Reporter, 12.

&8Nolan v. Brooklyn City R.Co. 87 N. Y. 63;
Germantown Passenger R. Co. v. Walling, 97 Pa.
St. 53; Maguoire v. Middlesex R. Co 115 Mass,
239; Burns v. Bellefontaine R. Co. 59 Mo. 133;
Meesel v. Lyun, ete., I, Co. 8 Allen, ®31. To the

same effect, see Willis v, Long Island R. Co.
34 N. Y. €70; Hadencamp v. Second Ave. R.
Co. 1 Sweeney, 439; Ginna v. Second Ave, R.
Co. 67 N. Y. 596; Zemp v. Wilmington, etc.,
R. Co. 9 Rich. L. 84; Lafayette, etc., R. Co.
v. Sims, 27 Ind. 59; Macon, etc., R. Co. v.
Johnson, 38 Ga. 403. It seems to have been
conceded by tke New York court of appeals
In one case that the act of a passenger, in
riding on the front platform of a street car,
is negligence per se. But it was laid down
that, if there is a presumption of negligence
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of a pws%enfrer in riding ¢n'the rear'platform.t "The reasons for this rule ate
well stated in a case in Massachusetts : 1t is well known that the highest
speed of a horse railroad car is very moderate, and the driver easily controlsit,
and stops the car by means ot his voice and reins and his brake. In turning
round an angle from one street to another, passengers are not required to ex-
pect that he will drive at a rapid rate, but, on the contrary, might reasonably
expect a careful driver to slacken his speed.  'The seats inside are not the only
places in which the managers expect passengers to remain; but it is notorious
that they stop habitually Lo receive passengers to stand inside until the car is
full, and then stand on the platforms until they are full, and continue to stop
and receive them even after there is no place to stand, except on the steps ot
the platform. XNeither the oflicers of tliese corporations, nor the managess of
the cars, nor the traveling public seem to regard this practice as hazardous;
nor does experience thus far seem to require that it should be vestrained on
account of its dangez, . There is, therefore, no basis on which the court can de-
cide, upon the evidence reported, that the plaintiff did not use ordinary care.
It was a proper case to be submltted to the jury, upon the specml circum-
stances which appeared in evidence.”

(b) Cases of Imjuries while Riding on Front Platform of Street Car. Ac-
cordingly, if a passenger, while riding on the front platform of a.street car,
is thrown off, in consequence of an unusual motion of the ear, eaused by the
driver striking or whipping the horses, or by the horses becoming unmanage-
able, there is a question of fact to go to a jury on the question of the neg-

ligence of the defendant and the coutrlbluovy negligence of the plaintitf.®
So, where & crowdeld passenger car was hailed and stoppeml for a passenger to

get ony and he, being unable to get on the rear platforin Ly reason of ‘the
cxo\\d went to the front plattorm. which was also crowded, but sueceeded
in standing on the step, on which there were already two persons, by hold-
ing on to the hand-rail at the side; and, in turning a curve, several passen-
gers pushed against him, breaking his hold, so that he fell under the wheels
and was Killed,—in an astiva by his widew for damazes, it was held, ailirm-
ing the judgment of the court below, that the question whether the deceased
was guilty of contributory negligence was properly submitted to the jury.*

(¢) Passenger Injured rchile Riding on Rear Platform of Strest Car. A
passenger, riding on the rear platform of a crowded street car, was-struck
by the pole of the car following and seriously injured. It was held that,
in riding in this place, he was not guilty of contubutory negligence; tlmt

springing from tlis fact, yet the facts that the
car and platforin are fall of pas<engers, so that
there is no room for mnre, and that the co -
ductor stops for and receives fare from the pas.
senzer so riding, are suflicient to rebat such pre-
sumption. Clark v. Eighth Ave. R, Co.36 N. Y.
135. In like manner, where tlie sireet ¢ciur was so
crowded that a particular passenser wis oblized
tostand on the rear zlatform, and wusthere jerked
off the car by-its motion and hnrt, it was held
that the fact that there was no cther place for
him to stand rebutte! the presumption of negli-
zence which might ar:s2 from his standing in
thut position. Ward v. Cent. Park, ete.. R. Co.
11 Abb. Pr. (N S.)411l. So, where a conductor
torced a boy, against his remonstrance, to give
up an inside seat in the cur, and ozcupy a place
on the platform, there was no evid=nce of negli-
gence on the part of the boy. Sheridan v.Brook-
Iyn, ete., R. Co. 36 N.Y.29. But this presump-
tion of neglizence is not rebuttel, when ull that
appears by the evidence is that the passenger

voluntarily seated himself on the front nlatform.
Solomon v. Cent. Park.,, ete., R. Co 1 Sweeney,
292, These latter decisions, it is perceived, assume
that it ix presomplive nexiigence for a pussenger
to ride 01 the platform of a ear and the ¢ase lust
cited expressly so holds; but, in view of the late
decision of the court of appenls of New York in
Nolan v. Brooklyn City R. Co. 87 N. Y. 63, this
doctrine must now be regarded as overturned,
and itisto be left asa question of fict for the jury,
under the circumstances of each case, whether or
not the act of the passenger in rilling upon the
plattorm of a street ear is to be imputed to him
as negligence,

1Thirteenth, etc.. R. Co. v. Bou:lrou, 92 Pa. su.
475,

2 Meesel v. Lynn, ete., R. Co. 3 Allen, 231.

3Nolan v. Brooklyn City, etec, R. Co. 87 N.
Y. 63.

+Germantown P\=s°nffer R. Co. v. Walling, 97
Pa. §t. 555 8. C. 2 Am. & Eng. R. Cas. 20; 12
Phila. 309,
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although the accident would not have happened had he not been in this
position, yet the position was but a condition, and not the cause of the injury;
and that the court properly withheld from the jury the question of contribu-
tory negligence. The court, in so holding, recognized as the proper test of
contributory negligence the affirmative of the question, did the plaintiff’s neg-
ligence contribute in any degree to the furthering of the injury complained
of? 1If it did, there can be no recovery. If it did not, it is not to be consid-
ered. The opinion of the court is, therefore, equivalent to a ruling that the
act of the passenger in riding upon the rear platform of the car—the same
being crowded—did not contribute in any degree, in a legal sense, to the in-
jury which happened to him.!

(2) Getting on Street Car by the Front Platform. The rules of a street
railway company placarded in its cars may prohibit passengers from getting
on the cars by way of the front platform. The front platform of such cars
may be surrounded by a railing to prevent passengers from getting on and
off in this way; and it may be, under ordinary circumstances, so dangerous
for them so to get on and off as to make such attempts negligence. But,
nevertheless, circumstances may exist where a passenger will be justified in
attempting to get on a street car by this mode; and, although not justified,
if such an atteinpt is made, and the passenger thus wrongfully puts himself
in a position of danger, and the driver, seeing his danger, or, owing to the
peculiar circumstances, is under the duty of knowing it, nevertheless whips up
his horses and throws the passenger down while so attempting to get on,and
hurts him, there may be a question of negligence to go to a jury. In such
cases as this the doctrine of the court of exchequer chamber in T'uff v. War-
man,? that “mere negligence or want of ordinary care or caution would not
disentitle him to recover, unless it were such that, but for such negligence or
want of ordinary care and caution, the misfortune could not have happened,
nor if the defendant might, by the exercise of care on his part, have avoided
the consequences of the neglect or carelessness of the plaintiff,”” may well be
held to apply. It was so held, where a street car was so crowded that some
of the passengers had to stand on the front platform, and, the car having
run off the track, these passengers, at the request of the driver, alighted and
lifted it upon the track, after which several of thewm climbed again upon the
front platform over the iron railing extending around it, and one of them,
while so attempting to climb upon the front platform, was thrown down, by
the act of the driver in releasing his brake and starting the car with a sudden
motion, and was dragged for some distance and hurt. It was contrary to the
rules of the company for passengers to get upon the car by way of the front
platform, and a notice of this was posted in the car. It was heald, notwith-
standing these facts, that there was evidence of negligence on the part of the
defendant, legully sutficient to take the case to the jury. In answer to the
objection that there was no obligation on the part of the driver to look after
or exercise any care or prudence in regard to persons attempting to bourd the
car by the front platform, because such persons had no right to enter the car
in that direction, the court said: ¢Ordinarily this would be true; but, under
the circumstances of this case, taking into consideration that the appellee had
paid his fare, and that, owing to the crowded condition of the car, he was
obliged to stand on the front platform; that he had gotten off at the request
of the driver to help in getting the car again on the track,—in view of this
and other facts in this case, there was an obligation on the part of the driver
to see that the appellee and others had an opportunity to get on the car again
before he started the horses, and if he saw, or by the exercise of proper care
might have seen, the position of the appellee, and thereby avoided the injury,

-Thirteenth_. etc., R. Co. v. Boudrou, 72 Pa. St. 22C. B. (N.8.) 750
5.
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we think the company was liable.”! DButf this doctrine does not apply to a
state of facts where the last link in the chain of concurring causes leading up
to the injury was the negligence of the plaintiff himself, the negligence of the
defendant being an intermediate link. Thus, where the step of a street car
had been broken off and it had not been replaced, and where the car, mov-
ing along in the customary way, was approached by a boy 15 years of age,
with the apparent purpose of getting aboard, and nevertheless did not stop
for him to get on, and the boy, instead of attempting to get on by the rear
platform, made the attempt by the front platform and was thrown down and
hurt, it was held that there was no case to go to a jury, even conceding the
negligence of the company in running a car whose front platformn had no step,
and in not stopping the car to enable the boy to get on.?

(3) Passenger T'raveling in a Different Sieeping Car from the One to which
He had been Assigned. In a late case in the supreme court of the United
States, it was held an immaterial circumstance that the passenger, when in-
jured, was not sitting in ths particular sleeping car to which he had been
originally assigned. His right for a time to occupy a seat in a car in which a
friend was riding, where he was at the time of the accident, was not, the
court said, and, under the facts disclosed, could not be, questioned.?

(4) Passenger Riding with His Elbow on the Sill of Car Window. It has
been recentiy held by the supreme court of the United States not negligence for
a passenger having a severe headache to rest his elbow on the sill of the win-
dow of the car in which he was riding; and where his elbow was jarred so as
to be forced outside the window by reason of the car in which he was riding
coming in contact with a freight car which had been negligently left on the
side too near the line of the main track, along which the train was passing, so
that he received a severe injury which required the amputation of his arm,
it was held a case of culpable negligence or: the part of the servants of the
receiver in charge of the railway, and that the receiver must pay damages.t

1People’s Passenger R, Co. v. Green, 56 Md.
84, 93.

2 Dietrich v. Baltimore, etc., R. Co. 53 Md. 347.
The court said: * The case falls fully within tlg
principle und reasoning of the cuse of the Ralit.
road Co. v. Jones, 95 U. 8. 439, 443.”> RoBiNsoX
and RircHig, IJ., dissented. 1n this latter case
the fullowing was laid down by Mr. Justice
SwAYNE as the governing principle in cases of
concurring neghgence : **One wio, by his negli.
gence, has brought an injury upon himself, can-
not recover damages for it. Such is the rule of
the civil and common law. The plainti®in such
cases is entitled to no rel.ef. But where the de-
fendant has been guilty of negligence also, in the
same connection, the result depends on the facts,
The guestion in «uch cuases is (1) whether dam-
nge was occasioned entirely by the neglect or im-
proper conduct of the defendant; or (:2) whether
the plaintit¥ himself so fur contributed to the mis.
fortune by his own negligence or want of ordinary
care or caution, that, bat for such neglect and
wint of ordinary care and caution on his part,
the misfortune wounld not have happened, In
the former case he is entitled to recover; in the
latter, e is not.”* Railroad Co. v. Jones, 95 U.
8. 439. This langange was cited with approval
by the court of appea’s of Virginia in R:chmond,
etc., . Co. v. Morris, 31 Grat. 2.0, 203,

3$Pennsylvania R. Co. v.Roy, 1.2 U. 8,451, 453.

v.17,n0.9—44

4Farlow v. Kelley, 2 Sup. Ct. Rep. 555, (Sup.
Ct. U. 8. 1283.) There is some authority for the
view that the nct of a passenger 1n riding with
his elbow on the sill of the winiow of a steam
railway car is not negligence per se, even where
it projects beyond the side of the car. Ch.cago
& Alton R, Co. v. Pondrom, 51 111 233, 340; Spen-
cer v. Milwaukee, etc., R. Co. 17 Wis, 457. The
author ventures to think that this 15 the better
view, and le is glad to find his view sustained to
some extent by the decision of the supretne court
of the United States, above cited. The reason
which supports this view is that the windows of
raiiway passenger coaches being at a height at
which it is convenient for passengers to rest their
elbows upon them, tired passengers are temp ed
to do tnis; and those who are acquainted with
railroad travel know, as a fact, that passengers
generally dothis. I donot see how a thing wuich
people in a given situation generally do can be
proaounced negligence as matter of law. I do
ot see how railrosd managers who permit ob-
stucles to come so near their passenger conches
as to str.ke the arms of passengers thus exposed
can, in view of the high degree of care which the
law puts upon them as carriers of passengers,
ask the law to excuse them and to put the bline
upon the passengers. The weight of authority,
however, seems to be in favor of the view that
the act of the passenger in riding with his arm
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(5) - Passenger Standing in Door of Cabin Thrown Down by Boat Striking
Wharf with Undue Violence. It isnot negligence for a passenger on a ferry-
boat, as the boat approaches its slip, to rise from his or her seat in the cabin
and move forward and stand in the doorway of the cabin, awaiting an oppor-
tunity for exit from the boat; and if, while so standing, he or she is thrown
down and injured in consequence of the boat being permitted to strike the
slip with undue violence, it is a case for damages against the owner.!

§ 12, WHAT 1¥ PASSENGER Ripts IN SucH PoSITION wiTil TiIE KNOWL-
EDGE OR CONSENT OF THE CONDUCTOR. (1) General Views. 'The courts gen-
erally hold, in such cases, that the act of the conductor in inviting the pas-
senger to ride in a dangerous and improper place on the train, or the tact
that the passenger so rides with the knowledge or consent of the conductor,
will be an answer to the objection of contributory negligence on the part ot
the passenger.? A case in Massachusetts is to the contrary effect, and sug-
gests a very good reason for the contrary view. .\ passenger had been in-
jured while riding upon the platform of one of two colliding cars, with the
express permission of the conductor. WELLs, J., said: * It is not enough for
the plaintiff to show that Hickey, the passenger, was rightfully upon the plat-
form. Because he might rightfully occupy whatever place the conductor
should permit, it does not follow that hie would do so at the risk exclusively
of the corporation,”’® In like manner,in alatedecision in Michigan, it is said
that this rule is plainly not.one of universal application: «Regard must be
had to the passenger’s capacity to look out for himself, to the opportunity
there may be to get a safer position, to the distinctness and extent or degree
of the peril,and so on. Take the case of a child, and the case of a man every
way qualified to take care of himself; the case where the position given seems
tolerably safe and no better is perceived, and the case where it is manifestly
one full of danger, and a safe one is known which is equally accessible. 1t
would be very unreasonable to apply the rule equally to all. May the ordinary
passenger, with his eyes open and with abundant accommodations before him
which are safe, accept an invitation from the carrier to ride on the cow-catcher,
and then, if injury arise from it, be allowed to set up the invitation as a legal
awiswer to the charge of contributory negligence? To conclude that he might
would be to permit a person of full capacity to exempt himself from the duty and
responsibility appertaining to him as a moral being, and, in substance, to stultify
hiurself,in order to cast a liability upon another.” + "T'he supreme court of Penn-
sylvania has lately taken the same view. ¢ 1f,” said Paxsox, J., © the passen-
gerthus recklessly exposing his life to possible accidents were a sane man, more
especially if he were a railroad man, it is difficult to see how the knowledge,
or even assent, of the conductor to his occupying such a position could affect
the case. There can be nolicense to commit suicide. It is true, the conductor
has control of the train, and may assign passengers seats. But he may not

out of the window is psr se such nezligence as
will prevent him from recovering damages for
an injury received by his arm coming in contact
with someexternal object whiie in such position.
Told v. Old Colony, ete., R, Co. 3 Allen, 18;8.C.
7 Allen, L0/ ; Pittsburgh, ete., R. Co. v. An:lrews,
33 Md. 329; Indianapolis, etc., R. Co. v. Ruther-
ford, 23 Ind. 823 dMorel v, Miss, Ins, Co. 4 Bush,
5333 Louisville, ete,, R. Co. v. Sickings, 5 Bush,
1; Huoibruok v. Utica, ete, R. Co. 12 N. Y. 236,
In the case of Pittsburgh, ete., R. Co. v. McClurg,
56 Pa. St. 204, the court, in holding as above
stated, expressly overruled the earlier case of
New Jersey, etc., R. Co. v. Kennard, 21 Pa. St.
203. In Laingv. Colder, 8 Pa. St. 473, it was held
that if e pu=senger’s extended arm was broken

by coming in contact with a bridge, the carrier
woull not be responsible for the injury, if he gave
timely notice of the danger, so that the plaintiff
might have avoided it.

1Camuden, ete.. Ferry Co. v. Monoghan, 11 Re-
porter, 717, (Sup. Ct, Pa. 1531.)

20’Donnell v, Allegheny, etc., R. Co. 59 Pa. St.
2395 Carroll v. New York, etc., R. Co. 1 Dger,
571; Watson v. Northern R. Co.24 U. C.Q. B. 93;
Burns v. Eellfontaine R. Co. 50 Mo. 139; Clarke
v. Railroad Co. 36 N. Y. 135; Kentucky Cent. R.
Co. v. Thomas, 79 Ky. 160, 165; Dunn v. Grand
Trunk R. Co. 53 Me. 137,

3Hickey v. Boston, etc., R. Co. 14 Allen, 429,

tDowney v. Hendrie, 46 Mich. 433, £01, opin~
fon by Graves, J,
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assign the passenger to a seat on the cow-catcher, a position on the platform,
or in the baggage ear. This is known to every intelligent man, and appears
upon the face of the rule itself. [The learned judge here referred to the rule
set out in the preceding section.] ITe is expressly required to enforce it, and
to prohibit any of the acts referred to, unless it might be riding on the cow-
catcher, which is so manifestly dangerous and improper that it has not been
deemed necessary to prohibit it. We are unable to see how a conductor, in
violation of a known rule of the company, can license a man to occupy a place
of danger so as to make the company responsible. It is otherwise as to rules
which are intended merely for the convenience of the company or its passen-
gers, * * % T am not aware that it has been decided in any well-con-
sidered case that a passenger may, as a matter of right, ride in the baggage
car at the risk of the company. In a few cases it has been held that the as-
sent of the conductor is sufficient to charge the latter with the consequences
of such act; that it amounts to a waiver of the rule forbidding passengers to
ride in the baggage car. DBut how can a conductor waive a rule which, by its
very terms, he is commanded to enforce? IIe might neglect to perform it,
and, when the rule is a mere police arrangement of the company, such neglect
may, perhaps, amount to a waiver as between the passenger and the com-
pany. DBut when the rule is for the protection of human life, the case is very
different. We are not disposed to encourage conductors, or other railroad
oflicers, in violating reasonable rules which are essential to the protection of
the traveling public. If it is once understood that a man who rides in the
baggage car in violation of the rules does so at his own risk, we shall have
fewer accidents of this description.”?t

(2) Illustrative Cases. Accordingly, where a passenger got upon a street
car at the rear platform, entered the car in which there were unoccupied seats,
passed on through the car, and, as he testified, at the invitation of the driver,
took a seat upon the driving-bar or guard of the front platform, and the driver,
after the car had moved on for a space, struck the horse, whereby the car gave
a jerk which tipped the plaintiff off, so that a wheel passed over his arm and
injured him, it was held that he could not recover dumuges, and that such a
case ought not to go to a jury.2 On the other hand, having stopped at a sta-
tion, the conductor told the plaintiff, who was in charge of cattle on the train,

1Pennsylvania R. Co. v. Langdon, 92 Pa. St.
21,28; S.C.1 Am, & Eng. R. Cas.t7. The court
met with no difficulty in deciding the case upon

Minn. 1253 8. C. 1 Cent. Law J. 371, was not re.
garded as entitled to weight as authiority. **The
reasoninz of the court,”” said Paxsox, J., “is not

the obvious reason which ought to govern; but
it did have difficulty in dealing with the adjodged
cases, several of which have held that the assent
of the conductor to the act of the passenger in
riding in a dangerous and improper place, will
prevent the company from setting up such act of
the passenger as contributory negligence. ‘“We
are not aware,’” continned the learned judge who
delivered the opinion, ¢*that the foregoing views
conflict with any of our own cases. They may
not harmonize with some of the dicta which lie
scattered through them ; but a careful examina.
tion of the points decided shows no serious em-
‘barrassment.” Hethen proceeded to distinguish
the cases of O’Donnell v. Allegheny R. Co. 59 Pa.
St. 239; Lackawanna, etc., R, Co. v. Chenewith,
52 Pa. St. 382; Creed v.Pennsylvania R. Co. &6
Pa. St. 139; Dunn v. Grand Trunk R. Co. 53 Me.
187; Isbell v. New York, etc., R. Co. 27 Conn.
393; Keith v. Finkham, 43 Me. 501 ; Huoelsenkamp
v. Citizens® R. Co. 34 Mo. 54; S. C. 37 Mo. 537,
The case of Jacobus v. §t. Paul, etc.,,R. Co. 2

satisfactory, and the authorities do not sustain
the position assumed by the learned judge who
delivered the opinion.” On the other hand, the
learned judge referred to the case of Robertson
v. New York, etc., R. Co. 22 Barb. 91, in which it
was held that where one rode on the engine in
violation of the known rules of the company, and
was there injured, he could not recover, notwith-
standing he was there with the assent of the en-
gineer; and also the case of Pittsburgh, ete., R.
Co. v. dMcClurg, 56 Pa. St. 294, in which it was
held that where a traveler * puts his elbow or
his arm out of the window volantarily, without
any qualifying circumstances impelling him to
do it, it is negligence in se; and where that is
the state of the evidence, it is the duty of the
court to declare the act negligence in law.>* It
may be observed that the doctrine of the case
last cited has been denied in several of the courts.
Ante, § 11, (1,) note.
2Downie v. Hendrie, 45 Bich, 493, 501y
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that some cattle were down in the train behind them, and that he had better
go and look after them. Two men, who were sitting in the caboose when
this remark was made, went with their pole, and, while one of them was in
an exposed position, endeavoring to raise a steer which had fallen down in
the car, an express train swept by, striking him and cansing severe injury,
It was held a case for the jury, The person injured was not, under the cir-
cumstances, guilty of contributory negligence.l

§ 13. WHAT ¥ PASSENGER A8SSUMES EXPOSgD POSITION AT REQUEST OF
UNAUTHORIZED SERVANT OF CARRIER. A brakeman on a freight train is
not in eharge of the train, where there is also a conductor upon it, and has no
power to give directions to other persons upon the train. Accordingly, where
a boy 13 years of age got upon a freight train without the knowledge and
consent of the persons in charge of the train, but, on being discovered, was
permitted to remain there, and was required by a brakeman to help brake, and
assist in coaling the engine, and was told to go on top of one of the freight
cars and adjust some loose lamber which was about to fall off, and, while so
doing, was thrown off the car and hurt, in consequence of a piece of the lum-
ber striking a pozt which the triain was passing, it was held that there could
be no recovery of damages from the company. The ruling was placed on the
ground that the brakeman, in giving the order, was not acting within the
scope of his employment, and accordingly that the railroad company was not
liable. At the same time it was conceded that the boy, although he had paid
no fare, was entitled to the rights of a passenger. The fact that he had gone
into a dangerous and improper situation would not preclude him frown re-
covering damages, since it did not appear that the Missouri statute, below
quoted, which required the posting of printed regulations in a conspicuous
place to warn passengers not to ride in dangerous places on the train, had been
complied with.2 The court quotes the language of AaxXEw, J,, in a Pennsyl-
yania case, that the youth of the plaintiff “may excuse him from concurring
negligence, but it cannot supply the place of negligence on the part of the
company, or confer authority on one who has none.”

§ 14. StaTUTORY REGULATIONS ON THE SURJECT. In some of the states
there are, or have been, statutory regulations on ths subject, like the foliowing
in Missouri: “In case any passenger on any railvoad shall be injured while on
the platform of a car, or in any baggaze, wood, or freight car, in violation of
the printed regulations of the company, posted up at the time in a conspicuous
plice inside of its passenger cars then in the train, such company shall not be
linble for the injury: provided, said company at the time furnish room inside
the passenger cars sufticient for the proper accommodation of the passengers,” 4
Under such a statute, it has been said: * The 2xemyption of the compuany is
made to depend upon a violation by the passenger of the printed regalations
posted up in the passenger cars only. They are not required to be posted up
in a baggage car. It is presumed that no passenger will ever be found there.
* * % 'Thisstatute proceeds again upon the general principles of law in re-
lation to contribatory negligence; and it supposes that the passenger who has
had the warning of this notice, and who still ventures to place himself in a
situation so dangerous as a baggage cur, is to be considered as contxibuting by

b D
his own negligence to prodllc%_,tlxe injury, and therefore that the company is

iFowler v. Baltimore, etc., R. Co. 13 W, Va.
579.

2sherman v, Hannibal, etc., R. Co. 72 Mo, €2,

3Flower v. Railroad Co. 63 Pa. St. 2165 S.C.8
Am. Rep. 251. See, also, Snyder v. Hannibal,
ete., R. Co. 60 Mo. 413; Towanda Coal Co. V.
Heeman, 85 Pa, St. 413; Chicago, etc., R. Co. v.

Casey, 9 Bradw. 632, 639; Chicago,ete,, R.Co. v.
Mitchie, 83 111, 427. Compare Pennsylvania R.
Co. v.Hongland, 78 Ind. 203; & C.3 Am. & Eug.
R. C=ns. 43¢,

4 Rev. St. Mo. 1335, p 433. For a similar stat.
ute in New York. see Laws N.Y. 1350, c. 140, § 46;
3 Ldm. St. at Large, p. 636, § 46,
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not to be held liable in such case.” ! And it is to be inferred from other por-
tions of the opinion in the case just cited, that, where notices are posted in
compliance with such a statute, the consent of the conductor to the act of the
passenger in riding in an improper and dangerous place would not exonerate
the latter from the imputation of contributory negligence. It has been held
in New York that the company must strictly comply with the terms of such a
statute in order to secure its benefit.2 A notice that “ passengers are forbid-
den to get on or off the car while in motion; or on or off the front platform;
or on or off the side, except nearest the sidewalk,”—manifestly does not exempt
the company from liability to a passenger for an injury sustained while inerely

riding upon the front platform.? SEYMOUR D. TroMPSON.
8t. Loudis.
1Higgins v. Hannibal, ete., R. Co. 36 Mo. 418, N.Y.135; Colgrove v.Harlem,etc..R.Co 6 Duer,
435, 382; 8. C. 20 N. Y. 492.
2Carroll v. New York, etc., R. Co. 1 Duer, 571; 3Nolan v. Brooklyn City, etc., R. Co. 67 N.

Clark v. kighth Ave. R. Co.32 Barb. 657; 8. C.36  Y.¢€3.

In re CapweLn and others, Bankrupts.
(District Court, N. D. New York. 1883.)

CREDITOR PRrROVING CLAIM —FRAUDULENT PREFERENCE — ACTUAL AND CoN-
STRUCTIVE I'raur.

A creditor who is gmity of no actual fraud is not debarred from proving his

debt for the reason that his preference has been set aside by the judgment of
the court for constructive fraud only.

In Bankruptey.

George W. Adams, for assignee.

John Lansing, for ereditor.

Coxz, J. Thisis an appeal from an order of the register expunging
the proof of debt filed by the Jefferson County Nationul Bank, founded
upon three judgments which had previously been declared preferential
and void for constructive fraud only. Brown v. Jefferson Co. Nat.
Bank, 19 Blatehf. 315; S. C. 9 Fep. Rep. 258,

The sole question is whether a creditor, who is gnilty of no actual
fraud, is debarred from proving his debt for the reason that his
preference has been set aside by the judgment of the court.

In August, 1877, the district court for the southern district of New
York decided that there was no conflict between section 5084 of the
Revised Statutes and section 12 of the act of June 22, 1874; that a
person who surrenders his preference under section 5034 may, even
then, under section 12, be prevented from proving more than a
moiety of his debt, if guilty of actual fraud; that section 12 placed
another limitation upon the proof of debts, and did nothing more.
In other words, that the amendment, instead of relaxing, made still
harsher the terms of the original act. In re Stein, 16 N. B. R. 569,



