634 FEDERAL REPORTER

of usages to explain and add to contracts, we find nothing repugnant
to this policy, or to any settled rule of law, which should oblige us to
reject absolutely the proof of such a usage. It is not so unreason-
able as the usage in Savings Bank v. Ward, 100 U. 8. 295, which
purported to make an attorney contract with all the world for an
indefinite period. But, on the other hand, we do find that the ad-
dition of an arbitrary authority to a person other than the prineipal,
to receive a notice which is to annul the contract, should be proved
by the most clear and unequivocal evidence, and be brought home
to the actual knowledge of the plaintiff or defendant who is to be
bound by it. The question, then, is whether the rejection of the evi-
dence should require us to grant a new trial. The offer of proof
may not have contained all that the defendante could have produced
if the ruling had been less absolute in rejecting the usage. The fact,
if it be one, that the plaintiff had once held a policy which was after-
wards cancelled by notice to his brokers, would, in this connection, be
highly important. It was not offered with this view, but it may be so
used on a second trial. We think it fairer to open the case upon this
question of agency, though upon this only; and it is so ordered.

UniTED STaTES 2. DougLas.
(Cireuit Court, D, Massachusetts. August 18, 1883.)

# CiiNesE LABORERsS”’—AcT oF May 6, 1882.

The term ‘¢ Chinese lahorers,” as used in the act of congress of May 6, 1882,
‘“ to execute the treaty stipulations relating to the Chinese’’ contained in the
treaty of 1668, as modified by the treaty of 1880, must have the same significa-
tion as when used in the treaty, and must be %eld to mean the subjects of the
government of China to whichthe provisions of the treaty relate; and the inhi-
bitions of the act cannot be construed to exclude from our shores laborers who
are Chinese by race and language, but who are not, and never were, subjects
of the emperor of China, or resident within his dominions.

Information.

Chas. Almy, Jr., Asst. U. S. Atly., for the United States,

Frank Goodwin, for Douglas.

Before LioweLn and NeLsox, JJ.

Neusow, J. This is an information against the master of the Brit-
ish bark Eme, for bringing and landing within the port of Boston one
‘Ah BShong, alleged to be a Chinese laborer, contrary to section 2 of
the act of congress of May 6, 1882, which makes it a misdemeanor
punishable by fine and imprisonment for the master of any vessel to
“knowingly bring within the United States on such vessel, and to
land or permit to be landed, any Chinese laborer from any foreign
port or place.”
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The defendant has pleaded guilty to the information, subject to
the opinion of the court whether, upon certain facts which the parties

agree to be true, and desire to submit to the court for determination

in this form, the offense with which he is charged has been committed.
The material facts, so far as they bear upon the point decided, are as
follows: Ah Shong, the alleged Chinese laborer, is Chinese by race and
language, as well as in appearance and dress; but he has never been
a subject or lived in the dominions of the emperor of China. He was
born of Chinese parentage, in the island of Hong Kong, after its cession
by China to Great Britain in 1842,' and he is now, and has been from
his birth, a subject of the queen of Great Britain. He was shipped by
the masterin December last at Manilla as a carpenter, under shipping
articles by which he was to serve in that capacity until the return of
the vessel to her port of discharge in the United Kingdom, the voyage
not to exceed two years. The vessel arrived in Boston on June 8th,
with Ah Sbong on board. On June 19th he left the vessel without
leave of the master and came ashore, taking all his effects with him,
and he has since refused to return on board the vessel. He was sub-
sequently paid off and discharged.

It is unnecessary to consider whether, upon these facts, the defend-
ant can be said to have landed, or permitted to be landed, the man Ah
Shong, for we are of opinion that upon another ground the defendant
should be discharged. Another question is presented for our deter-
mination, which is this: Whether, by the act of May 6, 1882, con-
gress intended to exclude from our shores laborers who are Chinese
by race and language, but who are not and never were subjects of
the emperor of China, or resident within his dominions.

To arrive at the true construetion of this act of congress it is nec-
essary to refer to the treaties existing between this country and
China at and previous to its passage. In the fifth article of the
treaty of July 28, 1868, known as “the Burlingame treaty,” the par-
ties thereto declare that “they cordially recognize the inherent and
inalienable right of man to change his home and allegiance, and also
the mutual advantage of free migration and emigration of their cit-
izens and subjects, respectively, from the one country to the other for
the purposes of curiosity, of trade, or as permanent residents.” In
the sixth article they agree that “citizens of the United States visiting
or residing in China shall enjoy the same privileges, immunities, and
exemptions, in respect to travel or residence, as may be there enjoyed
by the citizens or subjects of the most fa.vored nation; and, recipro-
cally, Chinese subjects visiting or residing in the Umted States shall
enjoy the same privileges, immunities, and exemption, in respect to
travel or residence, as may there be enjoyed by the citizens or sub-
jects of the most favored nation.”

- These provisions of the Burlingame treaty remained in force be-

1Hertslet’s Treaties, vol. 6, p. 222.
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tween thy two countries until the conclusion of the supplementary
treaty of November 17, 1880, concerning immigration. By the new
treaty, the absolute right previously granted to all subjects of the
Chinese government, without distinction of class, to immigrate to and
reside in this country, was materially modified and restricted. The
first article of the new treaty provides that—

«“Whenever, in the opinion of the government of the United States, the
coming of Chinese laborers to the United States, or their residence therein,
aftects or threatens to atfect the interests of that country, or to endanger the
good order of the said country, or of any locality within the territory thereof,
the government of China agrees that the government of the United States
may regulate, limit, or suspend such coming or residence, but may not abse-
lu. -1y prohibit it. The limitation or suspension shall be reasonable, and shall
apply only to Chinese who may go to tiie Uniled States as labovers, other
classes not being included in the limitations. Legislation taken in regard to
Chinese laborers will be of such a character only as is necessary to enforce the
regulation, limitation, or suspension of immigration, and iinmigrants shall
not be subject to personal maltreatment or abuse.”

The second article declares that—

“Chinese subjects, whether proceeding fo the United States as teachers,
students, merchants, or from curiosity, together with their body and house-
hold servants, and Chinese laborers who are now in the United States, shall be
allowed to go and come of their own free will and accord, and shall be ac-
corded all the rights, privileges, immunities, and exemptions which are ac-
corded to the citizens and subjects of the most favored nation.”

By the third article, this government guaranties against ill-treat-
ment Chinese laborers, or Chinese of any other class, now either per-
manently or temporarily residing in the territory of the United States.

The fourth and last article is as follows:

“The high-contracting powers having agreed upon the foregoing articles,
whenever the government of the United States shall adopt legisiative meas-
ures in accordaence therewith, such measures shall be communicated to the
government of China. If the measures, as enucted, are found to work hard-
ship upun the subjects of China, the Chinese minister at Washington may
bring the matter to the notice of vhe secretary of state of the United States,
who will consider the subject with him; and the Chinese foreign office may
also bring the matter to the notice of the United States minister at Peking,
and consider the subject with him, to the end that mutual and unqualified
benefit may result.” .

As was said bv Mr. Justice Fienp, in The Case of the Chinese Mer-

chant, 13 Fep. Rep. 607, referring to the fifth and sixth ardecles of
the Burlingame treaty:
. “While these articles remained in full force no legislation by congress look-
ing to a suspension of, or restriction upon, the immigration of Chinese, en-
gaged in any law?ul oceupation, was possible without a breach of faith
towards China.”

The treaty itself was sufficient to secure {o the Chinese all the
rights granted by it, and action by congress to that end was unnec-
essary. DBut effectually to limit or suspend the immigration into this
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country of Chinese laborers, which we acquired the right to do nnder
the new treaty, active legislative measures became indispensable;
and this necessity was fully recognized in the treaty and provision
made in regard to it. That the purpose of the act of May 6, 1882,
was to supply these measures, there can be no doubt. An examina-
tion of its provisions will show very plainly that this was its only ob-
ject. With perhaps the exception of the fourteenth section, which
prohibits the federal and state courts from admitting Chinese to eiti-
zenship, there is not a word in the act which indicates any other in-
tent or purpose on the part of its framers. The title of the act is
“An act to execute certain treaty stipulations relating to Chinese;”
and certainly there are no “treaty stipulations relating to Chinese”
which congress could be called upon to execute, except those contained
in the treaties with China.

The first section of the act, after reciting, in the terms of the sup-
plementary treaty, that “whereas, in the opinion of the government of
the United States, .he coming of Chinese laborers to this country endan-
gers the good order of certain localities within the territory thereof,”
proceeds to enact, also, in the terms of the treaty, “that from and
after the expiration of ninety days next after the passage of this act,
and until the expiration of ten years next after the passage of this
act, the coming of Chinese laborers to the United States be, and the same
is hereby, suspended; and during such suspension it shall not be law-
ful for any Chinese laborer to come, or, having so come after the ex-
piration of said ninety days, to remain within the United States.”
The second section is the one upon which this information is framed.
The third section provides that the two preceding sections shall not
apply to Chinese laborers who were here on the seventeenth day of
November, 1880, or who shall have come here before the expiration
of 90 days after the passage of the act, and shall produce to the mas-
ter of the vessel and the collector of the port certain preseribed cer-
tificates of identification. Sections 4 and 5 provide, “for the pur-
pose of properly identifying Chinese laborers who were in the United
States on the seventeenth day of November, 1880, or who shall have
come into the same before the expiration of ninety days next after the
passage of this act, and in order to furnish them with the proper
evidence of their right to go from and come to the United Stutes of their
Jree will and accord, as provided by the treaty between the United States
and Ciuna, dated November 17, 1880,” that lists shall be made and
kept at the custom-house, which shall contain the evidence of iden-
tification of all Chinese laborers departing from the United States by
sea, and that corresponding certificates shall be furnished them,
which shall entitle them to return to and re-enter the United States,
upon producing and delivering the same to the collector of customs.
Section 6 provides “that in order to the faithful execution of articles one
and two of the treaty in this act before mentioned,” Chinese persons who
by the treaty were entitled to come to this country, shall be identified
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by certificates issued by the Chinese government, which, among
other things, shall state the “former and present occupation or pro-
Jession, and place of residence in China, of the person to whom the cer-
tificate is issued.” These provisions, as well as many others that
might be cited to the same effect, show conclusively that the act was
passed to carry into effect the right acquired under the last treaty to
exclude Chinese laborers who were subjects of the Chinese govern-
ment. The same view is taken of the statute by the learned judges
of the ninth circuit. In the case of The Chinese Merchant, ubi supra,
it is said by Mr. Justice FisrLp that “the act of May 6, 1852, was
framed in supposed conformity with the provisions of this supple-
mentary treaty. In the inhibitions which it imposes upon the immi-
gration of Chinese, there is no purpose expressed in terms to go
beyond the limitations prescribed by the treaty.” In the Case of
George Moncan, 14 Fep. Rep. 44, it is said by Judge Despy that
“this act was passed in pursuance of the treaty with China of No-
vember, 1880, supplementary to that of July 28, 1868,” and that “if
is not to be presumed that congress in the passage of this act in-
tended to trench npon the treaty of 1868, as modified by that of
1880.” See, also, In re Ah Sing, 13 Frp. Rep. 286; In re AL T'ie,
Id. 291; In re Ho King, 14 Fep. Rer. 724.

The term “Chinese laborers,” as used in the act, must, therefore,
have the same signification as when used in the treaty, and must be
held to mean the subjects of the government of China, to which the
provisions of the treaty relate.

For these reasons, we are of opinion that the inhibitions of the act
are not to be construed as applying to persons of the Chinese race
who are not and never were subjects of or residents within the Chi-
nese empire. As Ah Shong is a person of this description, it follows
that the defendant cannot be guilty of a violation of section.2 of the
act, and is therefore entitled to be discharged.

Uxritep States . Howarb,
(Circuit Court, D, Oregon. August 15, 1883.)

1. INFORMATION—PENALTY PROVIDED IN SECTION 2143 OF THE REVISED.STAT-
UTES. .
Section 2148 of the Revised Statutes, section 2 of the act of August 18, 1856,
(11 St. £0,) is in legal effect a prohibition against any person who has been re-
moved from the Indian country returning thereto, and the penalty therein pro-
vided for its violation may be enforced by indictment or information.
2. REMEDY GIvEN BY SECTION 2124 OF THE REVISED STATUTES.
Section 2124 of the Revised Statutes ought to be construed as only applica-
ble to penalties imposed by the act of June 30, 1834, (4 St. 729,) of which it isa
part; but if considered applicalleat all to section 2148, supre, as being included



