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well settled that a translalor may copyright his translation.! It is no in-
fringement of the copyright to translate a work which the aathor has already
had translated into the same language, although he may have secured a copy-
right for that translation.? In the case first cited in the above note, Mr.
Justice GrIER said: “To make a good translation of a work often requires
more learning, talent, and judgmeut than was required to write the original.
Many can transfer from one language to another, but few can translate. 'To

call the translations of an author’s ideas and conceptions into another lan-
guage a copy of his book, would be an abuse of teruis, and arbitrary ]udxcnl
legislation.”

- - .. LW

MusicAL Cowmoano%. In Thonms v. Lennon? the composer of an ora-
torio permitted the words and vocal parts of his oratorio, set to an accompani-
ment for the piano, to be published in a book. This publication contained
all the melodies and harmonies ot the original oratorio. It had in the mar-
gin references to the particular instrumments which were to be employed in
playing the different parts of the piece, or many of them. Two questions
were involved in the case. The first was, whether the publication of the book,
with thescore for the piano and the marginal notes, gave to every one the right
toreproduce or copy the orchestral score if he could. And it was answered in
the negative. And the second question was, whether a new orchestration,
not copied from the original by memory, report, or otherwise, but made from
the book, was an infringement of the plaintiff’s rights. In answering this
question the court said: “An opera is more like a patented invention than
like a common buok; he who shall obtain similar results, better or sworse, by
similar means, though the opportunity is furnished by an unprotedted book,
should be held to infringe the rights of the composer,”

DraxaTic Compositions. The representation upon the stage of an un-
printed work is not a publication which deprives the author or his assignee
of his property rights therein, and does not interfere with his claim to ob-
tain a copyright therefor.? As the mere representation of a play does not
of itself dedicate it to the public, it has been held, where a copy of such a
play has been unlawfully made by persons witnessing its performance, and
who have reproduced it by phonographic report or notes, that its representa-
tion from such copy will be restrained by injunction.® In 1886) the supreme
court of Massachusetts, in Keene v. Kimball,” decided ¢ that the literary pro-
prietor of an unprinted play cannot, after making or sanctioning its repre-
sentation before an indiscriminate audience, maintain an objection to any
such literary ordramatic republication by others, as they may be enabled, either
directly or secondarily, to make from its being retained in the memory of any ot
the audience.” 1In 1832 the same question again came up in this same court
in Tompkins v. Halleck.® The whole question was elaborately argued, and
very carefully considered, being rightly deemed one of great importance. An
injunction was asked to restrain the representation of a drama called “ The
World,” which had been reproduced by a person who had attended the repre-
sentation of the play at Wallack’s theatre in New York on several occasions,
and on each occasion had committed as much of the play as he could to mem-
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ory, and had then dictated it to another until the copy was complete, It wa®
not shown that any notes were taken in the theatre. The court overruled
Keenev, Kimball, and granted an injunction restraining the representation of
a play, which had not been copyrighted, from a copy obtained by a spectator
attending a public representation by the proprietor for money, and afterwards
writing it from memory. See, to the same effect, French v. Connelly.!
There are to be found dicta to the contrary, which need not be here consid-
ered. They are believed to be based on Keene v. Kimball. '

RErorTs—JUDICIAL DECISIONS. It is laid down that any person who
employs another to prepare a work may, by virtue of the contract of employ-
ment, become the owner of the literary property therein.2 Consequently,
the people who employ and pay judges are said to be the rightful owners
of the literary property in the opinions written by them, and the United
States government might secure to itself copyright in the decisions pronounced
in thefederal courts, while the several state governments have the same right
as to the opinions announced by the judges in the state courts. It is settled
that no reporter has or ean have any copyright in the written opinions of a
court, and that the judges cannot counfer on him any such right.? All that
the reporter can copyright is his own individual work—the head-notes, the

statement of the case, analysis or sununary of the arguments of counsel, the
index, ete.t

, NEWSPAPERS AND MagaziNes. In England there is a provision relating
to copyright in magaziues, reviews, and other periodicals.® Newspapers are
not expressly mentioned in the act, but it is held that one may have copy-
right therein® In the United States there is no express provision in the
copyright law as to newspapers and magazines, but the opinion is that there
is nothing in the law of COp)light to pre\'cnt valid copyright from vesting in
a magazine or a newspaper.?

Proorograris. In Wood v. AbbottS a photograph was held not to be a
print, cut, or enyraving under section 1 of the act of 1831. But in 1865, con-
gress, acting upon the authority of the constitutional provision set forth in
the decision in the particular case, extended copyright protect’on to photo-
graphs by expressly including thein among the articles for whish copyright
was provided. Section 4952, Rev, St.

In England it has been p10v1ded by statute that the author, being a Brit-
ish subJect or resident within the dominions of the crown, of every orlgmal
painting, drawing, and photograph, shall have the sole and exclusive right
of copying, engraving, reproducing, and multiplying such painting or d-aw-
ing, and the deswn thereof or such photograph, and the negative thereof.?
Pdllltlll":, dla“lll“’:, and photographs were the last of the branches of the
fine arts to be recognized as worthy of copyright protection in England.
Previous to the .uloptlon of the above provision, an act had been pas:ed giv-
ing copyright in sculptures and engravings. And in most European coun-
tries cop_\'right protection has been extended through the whole range of the
fine arts.10

Upon the question raised in the prineipal case, as to whether a photogra-
pher is an author, and a photograph a writing, within the meaning of the con-
stitutional provision vesting power in congress to pass copyright laws, it ap-
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pears that grave and serious doubts may be entertained. It seems that the
court, in the principal case, was not convinced beyond a reasonable doubt that
a photograph was not a writing. There was no escape, therefore, from hold-
ing the law constitutional.

But, laying aside the constitutional question involved, the question may be
raised whether a photograph deserves copyright protection at all. The an-
swer must depend upon whether it constitutes artistic work or not. This
fluestion has been the subject of considerable consideration in France, and is
fully discussed in Pouillet’s Propriete Litteraire et Artistique. Through the
kindness of Mr. William Alexandire Heydecker, of Brooklyn, New York, who
has taken considerable interest in copyright litigation, and made an excellent
translation of the chapter on Property in Photographs, the FEDERAL RE-
PORTER is enabled to present the substance of that discussion:

“The question as to whether the products of photography constitute artis-
tic works or not, and are protected by the law of 1793, has been much dis-
cussed. Several theories have been advanced. If has been maintained, ab-
solutely, that the law of 1793 does not apply to photography. M. Thomas,
at the time imperial advocate, speaking of the subject before the tribunal of
the Seine, urged this view as follows:

¢ ¢The law of 1793 has taken a certain number of arts; it has recognized
that, in general, no productions were obtained in their domains without ge-
nius, and none ever without a certain labor of the mind; it has provided that
these deserve protection; it has specified them, it has enumerated them, and
it has protected equally, and I inay almost say blindly, all their produets. The
law of 1793 protects paintings; it protects without distinction all such prod-
ucts, good or bad,—the immortal works of genius, or the ephemeral and gro-
tesque conceptions of the most idle fantasy. The judge has naught to do with
the degree of perfection of the product; the counterfeited object is a painting;
that is suflicient, and without this the law would be as impracticable as it
would be dangerous. If, therefore, photography were protected by the law of
1793, as it could only be for the same reasons as paintings, it would be pro-
tected without any distinctions, and without the judge having to deternine
the artistic value., * * * The law of 1793 does not protect the labor of
thought previous to execution; not that kind of invention which is the work
in the mind alone, but it protects the mental labor in its material product.
The law of 1793 is essentially a practical law; it protects the vendible, the
commercial product as it comes from the hands of an intellivent man, who,
looking at the practical side of things, asks the law to enable him to live
by iiis labor. But, if the law does not protect the thought without the exe-
cution, so in all the arts which it does protect this intervention of intelligence,
as the director in the execution, is always to be found. It is never a purely
material labor; it is always the intellizence of man expressing what his intel-
ligence has conceived, guiding his brush or his graver, and contending with
them against material ditficulties. If photography, as a work of intelligence
and of mind, is to be protected, it is, then, not only in the seardh for the sub-
ject that the intervention of intelligence and of mind ought to be found; es-
pecially will it be necessary that, in the execution, should also be found this
intelligence of man acting upon the instrument. TIs that what takes place?
Allof the intellectual and artistic work of the photograper is anterior to the ma-
terial execution; his mind or his genius have nothing to do with this execution;
up to the point where the photographer can be compared to the painter, by
the creation of his work in his imagination, the law does not yet afford pro-
tection; and when the idea is about to take shape as a production,—when the
protection of the law is about to extend to this production,—no comparison is
possible. On the one hand, the painter continues his work; his intellizence
directs his hand; he corrects his first thought, he modiiies it, he perfects it,
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and up to the last moment he impresses on it the stamp of his own personal-
ity. ‘On the other hand, the photographer erects his apparatus, he thence-
forth remains a complete stranger to what is taking place; light does its
work: a splendid but independent agent has accomplished all. The man may
disappear at the beginning of the operation; it will, nevertheless, be per-
formed without the assistance of his intelligence or his mind; his personality
will be lacking to the product at the only time in which, according to the
spirit of thelaw, this personality could afford him any protection. Therefore,
from the legal point of view, photograplis are not products of the intelli-
gence and the mind, susceptible of being protected by the law of 1793.

“Thus it has been adjudged (1) that the produects obtained by the help of
photography do not present the essential characteristics of works of art;
though they require a certain degree of skill in the use of the apparatus, and
show at times the taste of the operator in the choice and arrangement of the
subject or in the pose of the model, they are yet but the result of mechanical
process and of chemical combinations which reproduce mechanically the
material objects, without the artist’s talent being necessary to obtain them.
‘Trib. Civ. Seine, 12 Dec. 1863, aff. Disderi Pataille, 63, 396. (2) That even
though it be necessary, in order to’obtain fine photographie proofs, to have
gone through a certain course of study on these subjects, and even though
the talent of the operator may contribute much to the success of the portraits
or views which are desired, it is none the less certain that these products or
views are mechanically made, by the action of light upon certain chemicals,
and, in this operation, genius can have no effect on the result to be obtained;
whence the consequence that photographic productions cannot be brought
under the category of works of art protected by the law of 1793, Trib. Corr.
Seine, 16 Mars, 1864, aff. Masson, Pataille, 64, 227.

“Second Theory. It is maintained,in opposition to the first, and in as abso-
lute a manner, that the products of photography constitute productions of
the mind in the sense of the law, and should be, for this reason, protected by
it. ¢Article 1 of the law of 1793, argued M. Yavocat imperial Bachelier, in
another case, ‘contains an enumeration, but article 7 contains the real spirit of
the law; what it protects is the work, and the work alone. A photograph is
a design, for it is a reproduction of nature by a play of light and shade. It
is argued that photography eannot be protected by a law which antedates it
by nearly 60 years. That does not appear conclusive. What the law protects
isthe picture—the work; and the result of photography is a picture, no matter
what the process. Drawings obtained by means of the diagraph and panto-
graph have been considered works of art, and no one ever thought of main-
taining that the process took from the drawing its artistic character, because,
in fact, it is only theresult that isimportant. It cannot be denied that photo-
graphic productions are often admirable pictures, though mechanical means
are used. The art is in the exercise of the will in the choice of the subject;
of the hour at which to obtain certain effects of light; all that is the creation
of the man who reproduces nature, and never will it be true to say that there
is mechanical action only.’

« 2L A. Rendu, the eminent advocate of the Cour de Cassation, while de-
fending before the Cour Supreme a decree of the Cour de Paris, expressed
himselt thus: *Artistie property is governed by the law of 1793, and by the
articles 425 and 427 of the Penal Code. Without doubt these laws could not
provide specifically for all alvances in the domain of art; art, like its object,
is infinite; but, nevertheless, they are not contined to what is already known,
because they provide for « every production of the mind and of genius which
belongs to the fine arts,” and they insure beforehand, to the author of any
work. the exclusive right of reproducing it. The Cour Supreme has given
to these laws the widest range, It has, by numerous decrees, prescribed a
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distinction dear, without doubt, to certain artists of the first rank, true from
a purely speculative stand-point, but inexact in the reality of things, and inad-
missible from a legal point of view: the distinction between the arts truly
so-called and the industrial arts. In our present condition of civilization it
must have been recognized that every work offering by its form and figure an
impress of the personality of its author,—that every work worthy of being
called a production of the human mind,—is legally a work of art, whether it be
reserved for the admiration of people of taste, or destined to strengthen or em-
bellish some industry. A blessed and fruitful alliance has, in our day, been
consummated between art and industry. The latter is not only to satisfy
material necessities, but the sentiment of the beautiful, and in order to do
this it must address itself to art. Thus it is not art which is lowered, but in-
dustry which israised and ennobled. * * % The human intelligence, even
in the domain of art, can produce nothing without material assistance;
though man’s help be a tool, a machine, another’s hand, he does not the less
produce a work of art, if he continues to exercise the faculties which are con-
cerned in that art: sentiment, mind, taste. When the sculptor makes use of
the precision compass, when the draughtsman employs the reducing mirror
or-the chambre claire, it is always the thought of the artist which directs the
instrument,—which guides and inspires the material means. Thought re-
tains its supreme role. In photography, the apparatus takes the place,though
not entirely, of hand labor,—the material part of the labor,—but it leaves to
the artist, to its fullest extent, the labor of the mind.’

- “Thus it has been adjudged, in this sense, that photographic images are pic-
tures. Whatever may be their eesthetic value,—however great may have been
the part played by the agents pressed- into his service by the operator,—it is
certain that there yet remains to him an important part: he determines the
aspect under which the subject of the picture is to be presented to the lumi-
nous ray; he disposes the lines, and gives evidence, in a certain measure, of
taste, of discernment, of skill, ' The work which, without the exercise of these
various faculties, would not be brought forth, may thus be justly called a
work of the mind, and protected on this ground by the law of 1793. Paris,
12 Juin, 1863, aff. Meyer et Pierson, Pataille, 63, 225.

“Intermediate Theory., Between these two theories thereis an intermediate
one. The propositions enunciated are not contested. It is recognized that,
in photography, the apparatus takes a prominent place; but, at the same time,
it is not denied that in certain cases the work of the photographer reaches a
perfection, a degree of finish, which makes of it a veritable picture. This view
leaves, therefore, to the tribunals the matter of deciding, according to circum-
stances, whether the photographic reproduction is or is not a work of art.
This theory is founded upon the following decisions: (1) That photographic
pictures should not be necessarily and in every case considered destitute of all
artistic character, nor ranked among the purely material works; in fact, these
pictures, though obtained by the help of a camera and under the influence of
light, may be, within limits and to a certain degree, the product of the
thought, of the mind, of the taste, and of the intelligence of the operator;
their perfection, independently of the manual skill, depends largely in the re-
production of landscapes, upon the choice of the point of view, upon the com-
bination of effects of light and shade, and, besides, in portraits, upon the pose
of the subject, upon the arrangement of the costume and accessories,—all of
them matters concerning the artistic sentiment, which give to the work of the
photographer the stamp of his personality. Paris, 10 Avr. 1862, aff. Meyver et
Pierson, Pataille, 62, 113. (2) That the law, not having defined the charac-
teristics which constitute, in an artistic produrt, a creation of the mind or o¥
genius, it appertains to the judges of the fact to declare whether the product
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gubmitted to their investigation is, by its nature, one of those works of art
which the law of 1793 protects; in partlicular, the decision by which the judges
of the fact decide that a photographic portrait is a production of the mind
coning under the terms of the law,is not under the control of the Courde Cas-
sation. Rej. 28 Nov.1862, aft. Meyer et Pierson, Pataille, 62,419, (3) Thatif,in
general, the reproduction of a picture or of a portrait by photographic process
may not constitute a work of art in the spirit of the law, it is otherwise when
there is joined to the ordinary labor of the photographer that of the designer,
or any other artistic combination; in particular, the fact of a photographic
negative having been touched up by a draughtsman and having undergone
important modifications, gives to it, unquestionably, the character of a work
of art. Paris, 29 Avr. 1864, aff. Duroni et Muller, Pataille, 64, 235. (4) That
it the photographic products are not necessarily works which should be classed
in the category of fine arts, they can be considered as such, and be protected by
the law of 1793, when they are invested with the characteristics exacted by
that law; particularly, in a portrait, the pose, the arrangement of the clothing,
and the accessories, may give to the work the imprint of the personality of the
photographer, and place him under the protection of the law. Paris, 6 Mai,
1864, aff. Masson, Pataille, 64, 232.

“Qur Opinion. Of these three theories we do not hesitate, so far as we are
concerned, to adopt the second; but the last, especially, seems to us altogether
inadmissible. It may be argued that the work of the photograplier is or is not
protected by the law,and, without agreeing with those who maintain the nega-
tive, we, at least, understand their view. As to theintermediate opinion, itis
evidently contrary to the letter as well as to the spirit of the law. It can-
not, indeed, have come into the mind of the legislator to transform our tri-
bunals into academies, and to confide to our judges the duty of deciding that
this is art and that that is not. Aresuch powers granted to our judgesin the
matters of drawing, of painting, and of sculpture; that is, in those depart-
ments which are certainly reguluted by the law of 17937 Can they say of one
painting that it is a work of art, and of another that it has in it nothing ar-
tistic? Can they grant protection to the one and refuse it to the other? No;
the law is wiser; good or bad, whether it conform or not to the laws of zs-
thetics, every painting, drawing, and piece of sculpture is a work of art. Thus
it was rightly said by M. Pavocat imperial Thomas, in the conclusions which
we gave above, that it is impossible to avoid this alternative; either refuse
the title of artistic works to all photographs, or grant it to all; outside of that
there is only room for arbitrariness, and, consequently, for danger, as well for
the judge as for the litigant.

¢ Let us now come to thereasons which, in our estimation, justify the second
cieory. The law of 1793 is a general law; we think we have shown that: it
protects, as we have seen, every production of the mind, provided it be con-
nected with “ e fine arts; and we have admitted, in conmmmon with all authors,
that a casting, even of a natural object, comes under the provisions of the
law. TIlow, after that. could we exclude photography? What impresses the
adversaries of our theory is that, in photography, the apparatus plays so im-
portant a role,—even the preponderant role. What does that show? If the
painter, after having conceived his picture, should find the means of repro-
ducing it on the canvas with one stroke, just as he conceived it, would it be
denied tha$ his work was a production of the mind? What atters the
greater or less rapidity and ease of the execution? Is it not the conception,
however expressed, which constitutes the artistic work? The photographer
conceives his work; he arranges the accessories and play of light; he arranges
the distance of his instrument according as he wants, in the reproduction,
either distinetness or size; thus, also, he obtains this or that effect of perspect-



