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the defendants ook place at Berlin, the defendants were under no
legal or moral obligations to Schoenrock to compensate him for his
services regarding the sale of their patents. He had been trying to
make a profit as a speculator out of their property by selling the
patents to a syndicate, and found failure at hand unless he could in-
duce the defendants to recognize him as their agent. He induced
the defendants to believe that his efforts had been prompted by the
assurance of their agent at London, Mr. Pichon, that he should re-
ceive a commission for his services, and that, acting upon these assur-
ances, he had interested the New York syndicate in the purchase of
the patents. In the interviews at Berlin the defendants, according
to his testimony, promised to allow him a commission in case the
syndicate should buy the patents. This promise was made upon a
misconception of the relations Schoenrock sustained to them in the
transaction. The letter of the defendants to Mr. Blanchard, of June
3, 1879, is consistent with this theory. If he had really been acting
for them the question would be presented whether their promise in
recognition of his services could not be enforced, notwithstanding he
had no legal claim against them for commissions at the time. But
as he had been acting for himself instead, their promise, made upon
the assumption that they were under a moral or equitable obligation
to him, was without color of consideration.

If the case had been left to the jury and a verdiet had been found
for the plaintiff, it would have been the duty of the court to set it
aside as contrary to the evidence. It was, therefore, correct to in-
struet them to find for the defendant.

The motion for a new trial is denied,

MeLEnTHIN v. KEITH,
(Cireuit Court, D, Minnesota, June Term, 1883.)

EsecTMENT—TITLE OF PLAINTIFF—LAND CONTRACT,

A party who has paid part of the purchase money for land, and has made a
contract with the owner that he may go into possession and cultivate the land
and build thereon, and receive a deed therefor when the balance of the pur-
chase money is paid, has sufficient title to maintain an action of ejcctment.

Mirrer, Justice. This is in the nature of an action of ejectment,
brought to the United States circuit from the state court, by removal,
The defendant makes a motion for judgment on the face of the pa-
pers, on the ground that the plaintiff’s title is not a legal title, be-
ing simply a paper, or document, which the railroad company, who
had the legal title, executed to him. The strict legal title—the full
title—did not inure to the party who purchased the land of the rail-
road;-and counsel for defendant relies upon the general proposition
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that an aetion of ejectment cannot be maintained by a party where
the legal title ig in someébody else. That general proposition is stated
by him too strongly. The legal title may be subdivided into several
estates. There may be a legal title which is a fee-simple; there may
be a legal title which is an estate in remainder; there may be a legal
title whiech is a lease, the leasehold interest being in the lessee, and
the title of the fee in the lessor. Any of these is sufficient, if the
party out of possession, to maintain an action of ejectment. The
proposition is still stronger in most of these western states, where the
language of the statute is that any party out of possession of real es-
tate may bring an action to recover. DBut, conceding that in the
United States couris a party can only recover on a legal title, as
contradistinguished from an equitable title, I think that counsel for
defendant in this case has not considered the fact that the plaintiff
in this case, while he has a legal right of present possession, will have
an equitable right to obtain the title from the railroad company when
the money is all paid up. He has the legal right to the possession
of that property if the vendor can give such a legal right, because the
vendor has about $200 of the purchase money, and has agseed that
the plaintiff shall go into possession,—take possession of, cultivate,
and build, I think, is the language; something to that effect —Whlch
necessamly implies a right of possession. - -- -

Now, taking the title of the railroad company, and the nght whlch
it has conferred on its vendee to possession, there is in this plaintiff
a strict legal right of possession in this property, which does not de-
pend upon any equitable proceedings whatever. If the defendant
has a better right to the possession, he can show it; but as the pa-
pers stand I am of opinion that the contract between the railroad
company (which in this motion is conceded to have a legal title) with
the plaintiff in this case, which gives him the right of possession of
the property, is a legal contract, and conferred the legal right of pos-
SeSQIOD

The motion in this case is, thercfore, overruled.

Pirrsnurer Besseurr Stren Ram Co. ¢, HINckLEY.

(Circuit Court, N. D. Illinors. 1883.)

1. CoNTRACT TOo SELL AXD DELIVER STEEL Ratns—Breacm.

As, construing the contract, the breach of which is alleged in this case, in the
light of the parol testimony, it appears that the giving of directions by defend-
ant, as to how the steel rails which plaintiff was to deliver to him should be
drilled, was a condition precedent to be performed by him before plaintiff
could proceed with the proper execution of its contract, the neglect and
final refusal of defendant to give such directions was of itself a breach of the
contract, which excused plaintiff from the actual manufacture of the rails, and

an actual tender of them to defendant, and for such breach of contract it is
entitled to damages.



