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cess of the amount ordered by him, and deducting from the total thus
ascertained 10 per centum commissions allowed by law. It follows,
if the answer is true, that the sum tendered by Mansfield is the sum
due, and for which the United States is entitled to judgment. If,
therefore, the district attorney stands upon the demurrer to the answer
to the second amended petition, there will be judgment accordingly
against the defendant Mansfield.

We do not at present pass upon the defense of the sureties on the
bond, as it may not be necessary to do so. If the plaintifi accepts
the sum tendered and the defendant Mansfield pays it at once, no
question as to the rights of the sureties can arise. If this is not done,
the court will, upon being so advised, consider and determine the
questions raised on behalf of the sureties.

Osaoopn’s Apm'rs v. ARTT.
(Circuit Court, N. D. 1llirois. 1883.)

1. NEGOTIABLE PAPER—TRANSFER WITHOUT INDORSEMENT.

By the rules of the law-merchant, the purchaser of negotiable paper, paya-
ble to order, uniess it be indorsed by the payee, takes subject to any detense
which the payor has against the payee. Ile becomes, in such case, only the
equitable owner of the debt or claim evidenced by the security.

2. 8AME—INDORSEMENT ON SECURITY.

As a general rule the legal tit'e to negotiable paper, payable to order, passes
only by the payee’s indorsement on the sccurity itself, or on a piece of paper
so attached to the original instrument as, in efiect, {o become a part of it, or
incorporated into it.

3. BAME—ASSIGNMENT BY WORDS IN SEPARATE INSTRUMEXT.

Words of assignment and transfer, contained in a separate instrument, exe-
cuted for a wholly ditferent and distinct purpose, are not equivalent to an in-
dorsement, within the settled rules of the law-merchant.

4. SAME—SUBSEQUENT INDORSEMENT—NOTICE OF DEFENSE.

A subsequent indorsement made after notice of the payor’s defense, al-
though the paper was purchased without notice of defense, will not relate
back to the time of purchase, so as to cut off the equities of the payor against
the payee.

At Law.

V. H. Swift, for plaintiffs.

Edsall, Hawley « Edsall, for defendant,

Harrax, Justice. On the fourteenth day of May, 1836, the de-
fendant, Artt, executed and delivered to the Racine & Mississippi Rail-
road Company his note, whereby, for value received, he promised to
pay to that company or order, at the expiration of five years from May
10, 1856, the sum of $2,500, together with interest at the rate of 10
per cent. per annum, payable annually on the tenth day of May of
each year,—principal and interest payable at the office of the com-
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pany in the city of Racine, Wisconsin. At the same time, Artt, to
secure the payment of the note, executed to the company his mort-
gage upon certain real estate in Carroll county, in this state. Sub-
sequently, the company made its bond, under date of June 10, 1856,
acknowledging its indebtedness to and promising to pay Charles Os-
good, or bearer, $2,500 on the tenth of May, 1861, at its office in
the city of New York, together with interest from and after the tenth
day of May, at the rate of 10 per cent. per annum, payable semi-an-
nually on each tenth day of November and May, upon the presenta-
tion and surrender of the interest coupons at the said office. That
bond contained these clauses: o ,

“To the payment whereof the said company hereby bind themselves firmly
Ly these presents; and, for the better security of such payments being made
to the holder thereof, the said company hare assigned and transferred, and by
these presents do assign and transfer, to the said holder of this bond a certain
note for the sum of $2,500, executed by Robert Artt, of Carroll county, together
with a mortgage given collateral to and for the purpose of securing the pay-
ment of the same, dated on the fourteenth day of May. 1856, payable in five
years from the tenth day of May, 1856, with interest at the rate of 10 per cent.
per annum, which said note and mortgage are hereto appended, and are trans-
Jerable in connection with this bond, and mot otherwise, to any parties or pur-
chasers whomsoever, And the said company do hereby authorize and empower
the holder of this bond at any time, in case said company shall fail to perform
any of the foregoing stipulations by neglecting to pay either principal or in-
terest on this bond when the same shall beconie due, to proceed and foreclose
the said mortgage, or take such other legal remedy on said note and mortgage
against said mortgagor, or against this company on this present bond, or on
botl, as shall seem proper and expedient to said holder hereotf.”

Some time in the summer of 1857 the railroad company sold the
bond, delivering therewith the note and mortgages to plaintiffs’ intes-
tate,—the bond, note, and mortgage being attached firmly together
with eyelets in the order in which they are named, the bond on the
top, next the note, and then the mortgage. The bond, note, and
mortgage each bears the number 1,964 written thereon in ink. At
the time of such purchase and delivery Osgood had no notice of any
defense to the note, nor of any of the matters alleged in defendant’s
third plea. That plea states facts which are conceded to show a good
defense as between Artt and the railroad company, viz., an entire
failure of consideration, and also fraud, upon the part of the com-
pany, in procuring the execution of the note and mortgage. The
note, bond, and mortgage, after their delivery to deceased, remained
attached in the manner just stated. Upon the back of the note are
the words “Racine & Mississippi Railroad Company, by H. S. Durand,
President,” which is the indorsement of the railroad company, placed
thereon by its authority. It had not, however, been placed there
when Osgood purchased and received the note, bond, and mortgage,
but was made at some date subsequent to June, 1859. Before the
indorsement was, in fact, made on the note, but after the purchase
by Osgood, he had notice as well of the fraud practiced by the rail-
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road on Artt, as of the failure of consideration in the note, as set out

in the defendant’s third plea.

These facts have been specially found by a jury, and the sole ques-
tion for determination is whether, upon this finding, the plaintiffs are
entitled to judgment. The only issue of fact made on the third plea
is whether Osgood, prior to the indorsement of the note, had notice of
the alleged fraud and failure of consideration.

1. It is a seftled doctrine of the law-merchant that the bona fide
purchaser for value of negotiable paper, payable to order, if it be in-
dorsed by the payee, takes the legal title unaffected by any equities
which the payor may have as against the payee.

2. But it is equally well settled that the purchaser, if the paper be
delivered to him without indorsement, takes, by the law-merchant,
only the rights which the payee has, and therefore takes subject to
any defense the payor may rightfully assert as against the payee.
The purchaser in such case becomes only the equitable owner of the
claim or debt evidenced by the negotiable security, and, in the ab-
sence of defense by the payor, may demand and receive the amount
due, and, if not paid, sue for its recovery, in the name of the payee,
or in his own name, when so authorized by the local law.

3. As a general rule the legal title to negotiable paper, payable to
order, passes, according to the law-merchant, only by the payee’s in-
dorsement on the security itself. The only established exception to
this rule is where the indorsement is made on a piece of paper, so
attached to the original instrument as, in effect, to become part
thereof, or be incorporated into it. This addition is called, in the ad-
judged cases and elementary treatises, an allonge. That device had
its origin in cases where the back of the instrument had been cov-
ered with indorsements, or writing, leaving no room for further in-
dorsements thereon. But, perhaps, an indorsement upon a piece of
paper, attached in the manner indicated, would now be deemed suffi-
cient to pass the legal title, although there may have been, in fact,
room for it on the ouglnal instrument. - - ‘

4. But neither the general doctrines of commercial law, nor any
established exception thereto, make words of mere assignment and
transfer of such paper—contained in a separate instrument, executed
for a wholly different and distinet purpose—equivalent to an indorse-
ment within the rule, which admits the payor to urge, as against the
holder of an unindorsed negotiable security, payable to order. any
valid defense which he has against the original payee.

5. The transfer of the note in suit, by words of assignment in the
body of the railroad company’s bond, did not, in the judgment of the
court, amount to an indorsement of the note, although the bond, note,
and mortgage were orginally fastened together by eyelets. Thefacts
set out in the third plea, and sustained by the special finding, consti-
tute, therefore, a complete defense to the action, unless, as contended
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by plaintiffs, the subsequent indorsement, in form, by the railroad
company, after Osgood was informed of Artt’s defense, has relation
back to the time when the former, without notice of such defense,
purchased the note for value then paid. If, at the time of Osgood’s
purchase, it had been agreed that the company should indorse the
note, but the indorsement was omitted by accident or mistake or
fraud upon the part of the company, a different question would have
been presented. In such case, the company might, perhaps, have
been compelled to make an indorsement which would have been
deemed effectual as of the time when, according to the intention of
the parties, it should have been made. But no such case is pre-
sented by the special finding. It is entirely consistent with the
facts found that the indorsement by the company was an after-
thought, induced by notice of Artt’s defense, and was not within the
contemplation or contract of the parties when Osgood purchased tha
bond. Moreover, and gs a circumstance significant of an intenfion
to restrict, in some degree, the assignability of the note and mort.
gage, it is expressly stipulated, in the company’s bond, that they are
transferable in connection with the bond, and not otherwise.

I am of opinion that the facts which came to Osgood’s knowledge
prior to the indorsement, and which, in substance, constitute the de-
fense set out in the third plea, furnished notice that the company had,
by reason of fraud and failure of consideration, lost its right to de-
mand payment of the note from Artt. DBy the indorsement, after such
notice, Osgood could not acquire any greater rights than the company
possessed. He did not become the holder of the note by indorsement,
as required by the law-merchant, until after he had notice that the
company could not rightfully pass the legal title, so as to defeat Artt’s
defense.

While the adjudged cases are not in harmony upon some of these
propositions, the conclusions indicated are, in the opinion of the court,
consistent with sound reason, and are sustained by the great weight of
authority.!

The facts specially found do not authorize a judgment for the plain-
tiffs.

1 Chief Justice \Imant, in Hopkirk v. Page, 2 Brock. 41; Sturges’ Sonsv. Met.
Nat. Bank, 49 111. 231; JIc/cndz/ v. Keen, €9 111. 404 ; Haskell v, ]’mwn, 65 111, 37:
Lancaster Nat. Bank v. Taylor, 100 Mass 24 Baron v. Co hea, 12 Smedes & M.
522; Grand Guly Bank v. “'aual, Id. 4382; Clark . Whituleer, 50 NOH 174 Haskell
v. Mitehell, 53 Me. 4638 ; Franklinv. Twoqood, 18 lowa, 5155 French v. Turner, 13
Ind. 59; Folger v. Chasz, 18 Pick. 63 ; Whistler v. Forsier, 14 C. B. 246, (103 E. C.
L. 248;) Harrop v. Fisher,10 C. B. (N. 8.) 198 Gibsn v, Minet, 1 H. BL s p. 606 :
Story, Notes, § 120, Storv, Bills, § 201 ; Chitty, Bills, (12th Azner from 9th Lond.)
252; 2 Pars. hote ‘:Blllb 1,17, 15, 1Df1mel Neg. Inst. (3d Ed.) §§ 664w, 6%, 690,
741. and 74%a.



[
-3
Nej

UNITED STATES ¥. BARNHART.

UritEp STATES v. BARNHART.
(Cireuit Court, D. Oregon. August 24, 1883.)

1. BonND OF INDIAN AGEXT—COXDITION OF.

8. was appointed agent for the Indians in Washington territory, and as such
gave a bond conditioned to faithfully account for all money and property that
might come info his hands, and was thercupon assigned to duty on the Uma-
tilla reservation, in Oregon, where he acted as agent to the Indians settled
thereon, under the treaty of June 9, 1855, (12 St. 945,) some of whom had pre-
viously resided in Washington territory. Held, (1) the condition of the bond
did not include or apply to money or property not received by the obligor as
agent of the Yndians in Washington territory ; and (2) that he was not liable on
said bond for money received by him while he was acting as agent to the In-
dians on the Umatilla reservation. ’

2. MOTION IN ARREST OF JUDGMENT.

In the consideration of a motion in arrest of judgment the court eannot look
beyond the record, and therefore will not take notice ot a stipu.ation made
during the trial, admitting the existence of certain facts in the case.

3. Moriox For NEW TrIAwn.

A motion fora new trial, on the ground that the verdiet is contrary to evi-
dence, will not be allowed where the amount in controversy is trithng; but
when the verdict is probably the result of an erroneous ruling or direction of
the judge, the motion will be allowed. however small the amount.

At Law. Action on official bond.

James I". TWatson, for the United States.

Sencea Smith, for defendant.

Despy, J. This action was commenced on July 26, 1881, to re-
cover from the defendant the sum of $115.75 for money received by
him as Indian agent between November 19, 1861, and September
30, 1865, and not duly accounted for. Itappearsfrom the complaint
that the defendant was appointed “agent for the Indians in Wash-
ington territory,” and as such gave a bond, with sureties, in the penal
sum of $10,000, conditioned as follows: “Now, if the said Barnhart
shall and doth at all times henceforth, and during his holding and
remaining in said office, carefully discharge the duties thereof, and
faithfully expend all public moneys and honestly account for the same,
and for all public property which shall or may come into his hands
without frand or delay, then the above obligation to be void, other-
wise to remain in full force and virtue;” and that, as such agent, he
received from the plaintiff, under said bond, between the dates afore-
said, a large sum of money, of which he failed to account for $115.75,
according to the condition thereof. The action is brought upon this
bond against the defendant alone for this sum, with interest since
September 30, 1865. The answer of the defendant is in effect a de-
nial that he ever received any money from the plaintiff as “agent for
the Indians in Washington territory” under said bond, or failed to
account for the same. The cause was tried with a jury, who, on De-
cember 13, 1832, gave a verdict for the plaintiff for the sum of
310:75. The defendant moved in arrest of judament, and for a new



