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Pricg, Recelver, v. Anorr. ,

"8amE v. CoLson.

(Circuit Court, D, Massackusetts. June 22, 1833.)

. RECEIVERS oF NATIONAL BANES— A PPOINTMENT.

Appointments of receivers of national banks, made by the comptroller of the
currency as provided by law, are to be presumed to be made with the concur-
rence or approval of the secretary of the treasury, and are made by the head
of a department, within the meaning of section 2 of article 2 of the constitution
of the United States.

. SAME—SuIT BY—JURISDIZTION OoF Crrcurr CouRT—AMOUNT.

A recciver of a national bank, being appointed pursuant to an act of con-
gress to execute duties prescribed by that act, is in the execution of those duties
an agent and officer of the United States, and actions brought by him to re-
cover assessments duly laid upon stockholders, and necessary to provide for
the payment of the debts of the bank, are suits at common law, brought by
an officer of the United States, under the authority of an act of congress,
of which the circuit court has concurrent jurisdiction with the district court,
without regard to the amount sued for, Rev. 8t. § 629, cl. 3; § 563, cl. 4.

. SAME—ACT oF 1875—PURPOSE OF,

The act of 1875 was intended to define the jurisdiction of the circuit courts,
as between them and the courts of the states; not to alter the distribution of
jurisdiction, as between the circuit court and the district court, of cases which,
by reason of their subject-matter, have been committed by congress to the deter-
mination of the federal courts; nor to repeal the special provisions of former
laws conferring on the cireunit and districts courts jurisdiction of such cases,
without regard to the amount in dispute.

. BayME—AcT orF 1882, ¢. 200, § 4.

The only subject to which the proviso in the act of 1882, ¢. 290, § 4, relates,
is the jurisdiction of suits brought by or against national banks, and its purpose
is to leave such suits, * except suits between them and the United States, orits
officers and agents,”” to the jurisdiction of the state courts, unless the domicile
of the partics is such as to give the federal courts jurisdiction.

BAME—SUITS BY RECEIVER OF NATIONAL BANK. ’

Suits brought against private persons after a national bank has been found
to be insolvent, and {or the exclusive beneiit of its creditors, by a veceiver, in
whom its whole property has been vested by operation of law, do not come
within the letter or the reason of this proviso.

At Law.

S. B. Ives, Jr., for defendants.

A. A. Ranney, for plaintiff,

Before Gray and NeLsox, JJ.

Gray, Justice. These are two of a large number of actions brought,

by direction of the comptroller of the currency, by the plaintiff, (a
citizen of New Jersey,) as the receiver of the Pacific National Bank
of Boston, (a corporation organized under the act of congress of June

3,

1864, ¢. 106, and having its banking-house at Boston,) appointed

under the act of congress of June 30, 1876, ¢. 156, by the comptroller
of the currency, upon being satisfied of the insolvency of the bank,
against sundry citizens of Massachusetts, stockholders in the bank,
to recover their shares of an assessment, to the amount of 160 per
centum on the par value of the shares, made by the comptroller of
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the currency to provide the money necessary to pay the debts and
liabilities of the bank, under section 5151 of the Revised Statutes.
The amount of the assessment sued for in the first action is $2,000;
and in the second action, $300. FEach of the defendants has moved to
dismiss for want of jurisdiction: First, because the plaintiff sues only
in the capacity of receiver of a national bank, organized under the laws
of the United States, and heretofore doing business within the common-
wealth and district of Massachusetts; second, because the plaintiff
brings the action, as receiver for and in behalf of the bank, to enforce an
alleged liability of the defendant to the bank, and has no personal or
individual interest in the action, or in the cause of action; third, be-
cause the action is by the bank, and is not a suit by or between the
bank and the United States, or any of its officers or agents; and, by
force of the act of congress of July 12, 1882, ¢. 290, § 4, the juris-
diction of the action is conlined to the courts of the commonwealth
‘of Massachusetts.

We are of opinion that the motions cannot be supported upon either
ot the grounds assigned. The congress of the United States is au-
thorized by the constitution to vest the appointment of such inferior
officers as it may think proper in the president alone, in the courts
of law, or in the heads of departments. Article 2,§ 2. By the stat-
utes of the Unitaed States the secretary of the treasury is the head
of the department of the treasury, and the comptroller of the ecur-
rency is the chief officer of a bureau in that department, charged with
the execution of all laws passed by congress relating to the issue and
regulation of a national currency secured by United States bonds,
and he performs his duties under the general direction of the secre-
tary of the treasury. Rev. St. §§ 233, 324. Appointments of re-
ceivers of national banks, made by the comptroller of the currency,
as provided by those laws, are to be presumed to be made with the
concurrence or approval of the secretary of the treasury, and are
made by the head of a department, within the meaning of the con-
stitution.

By those laws a receiver of a national bank is required, under the
direction of the comptroller of the currency, to take possession of all
the property, books, and records of the bank, and to collect all debts
due to it; is authorized, upon the order of a court of record of com-
petent jurisdiction, to sell or compound bad or doubtful debts, and to
sell ali the real and personal property of the bank, “and may, if nec-
essary to pay the debts of such assoeciation, enforce the individual
liability of the stockholders;” and he is required to “pay over all
money so made to the treasurer of the United States, subject to ihe
order of the comptroller,” and to make report of all his doings to the
comptroller, by whom the money is to be divided among the creditors
of the bank. Rev. St. §§ 5234, 5236.

The receiver, indeed, in one aspect represents the bank, its stock-
holders, and its creditors; and neither he nor the comptroller of the
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currency represents the government, so far as to have authority to
waive its exemption from liability to suit. Case v. Terrell, 11 Wall.
199. DBut being appointed pursuant to an act of congress to execute
duties preseribed by that act, he is, in the execution of those duties,
an agent and officer of the United States; and actions brought by him
to recover assessments duly laid upon stockholders, and necessary to
provide for the payment of the debts of the bank, are suits at com-
mon law brought by an officer of the United States suing under the
authority of an act of congress, of which this court has concurrent
jurisdiction with the district conrt, without regard to the amount sued
for. Rev. St. § 629, c¢l. 3; § 563, cl. 4.

This view of the case is supported by the direct adjudications of
Judge Bexepict in Platt v. Beach, 2 Ben. 303, and of Judge Bratcn-
FORD in Stanton v. Wilkeson, 8 Ben. 357; and by the opinions of the
supreme court in Kennedy v. Gibson, 8 Wall. 498,in Bank v. Kennedy,
17 Wall. 19, and in U. S.v. Hartwell, 6 Wall. 385.

The defendants contend that the jurisdiction of this court, at least
over the second action, in which less than $500 is sued for, has been
taken away by the act of March 3, 1875, ¢. 137, § 1, by which it is
enacted “that the circuit courts of the United States shall have origi-
nal cognizance, concurrent with the courts of the several states, of all
suits of a civil nature, at common law or in equity, where the matter
in dispute exceeds, exclusive of costs, the sum or value of $500, and
arising under the constitution or laws of the United States, or treaties
made, or which shall be made, under their authority, or in which the
United States are plaintiffs or petitioners, or in which there shall be
a controversy between citizens of different states,” ete.

But the purpose of the act of 1875 is to define the jurisdietion of
the circuit courts, as between them and the courts of the states; not to
alter the distribution of jurisdiction, as between the cireuit court and
the district court, of cases which, by reason of their subject-matter,
have been committed by congress to the determination of the federal
courts; nor to repeal the special provisions of former laws conferring
on the ecircuit and diatrict courts jurisdiction of suwch cases without
regard to the amount in dispute. The construction contended for
would, as has beer observed by Judge LoweLrt, deprive the federal
courts of jurisdiction of suits upon patents and copyrights, and of a
great variety of other cases arising under the laws of the United
States, whenever the matter in dispute does not exceed $500. U. S.
v. Mooney, 11 FEp. Rer. 470.

The defendants further contend that this court has no jurisdiction
of these actions, since congress has provided by the act of July 12,
1882, c. 290, § 4, that—

“The jurisdiction for suits hereafter brought by or against any association
established under any law providing for national banking associations, except
suits between them and the United States, or its officers and agents, shall be
the same as, and not other than, the jurisdiction for suits by or against
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banks not organized under any law of the United States, which do or might
do banking business where such national banking associations may be doing
business when such suits may be begun; and all laws and parts of laws of the
United States inconsistent with this proviso be and the same are hereby re-
pealed.”

But the actions befors us do not come within the letter or the rea-
son of this proviso. They are not suits brought by or against a nationak
bank doing business in this state and district; but they are suits
brought against private persons, after the bank has been found to be
insolvent, and for the exclusive benefit of its creditors, by a re-
ceiver in whom its whole property has been vested by operation of
law.

The only subject to which the proviso relates is the juriediction of
suits brought by or against national banks; and its purpose is to
leave such suits, “except snits between them and the United States,
or its officers and agents,” to the jurisdiction of the state courts, un-
less the domicile of the parties is such as to give the federal courts
concurrent jurisdiction. No intention can be implied to oust the
federal courts of jurisdiction of suits brought by an officer of the
United States, under the authority of the laws of the United States,
to recover of the stockholders of an insolvent national bank money
which, when recovered, the plaintiff is required to pay over to the
treasurer of the United States for the benelit of the creditors of the
bank.

Motions to dismiss overruled.

Mesp, Ex’x v. PratT, Assigneo.
(Circuit Court, S. D. New York. August 2, 1833.)

BANKRUPTCY—APPEAL PROM DISTRICT COURT—NOTICE TO ASSIGNEE—REV ST.
§4 4980, 4981, 4984, 5081.

The failure to give notice of an appeal from the disallowance by the district
court of a claim against an estate in bankruptcy to the assignee is fatal to it,
and good ground for moving to dismiss it; for in such case the assignee is the
“adverse party,” in the sense of Rev. St. § 4981,

In Bankruptcy.

William W, Ladd, Jr., for plaintiff,

Coleridge A. Hart, for assignee.

WaEELER, J. This is an appeal by the plaintiff from the disal-
lowance by the district court, held by Judge Browx, of her claim
against the estate in bankruptey of which the defendant is assignee.
The claim was examined on application of Mary E. Travis, a cred-
itor, and contested by her. Notice of the appeal was given to her
within ten days from the entry of the decision, but not to the as-



