
UNITED STATES V. REID.

UNITED STATES V. REID and others.

(Circuit Court,8. D. New York. August 2,1883.)

1. DISTnTCT COURT-.TuDmIENT AFFIRMED-REV. ST. § 636.
'Vhen a jurlgrnent of the district conrt is affirmed in the circuit court, the

judg-men t does not remain in the district court as the judgment of that court, to
be enforced by its process, but becomes the judgment of the circuit court.

2. 8AME-EXECUTION AGAINST BODIES OF DEFENDAN'rs-CODE CIVIL Pnoc. (N. 8.l
§ 549.
An action of debt for the value of merchandise forfeited for entry by means

of false and fraudulent practiees and appliances, under section 2864 of the He-
vised Statutes of the United States, is not an action" to recover a fine or pen-
alty," or "an action upon contract, express or implicd," within the meaning
of section 549 of the Code of Civil Procedure of the state of New York, and
consequentlr an execution against the !Jodies of the defendant cannot be issned
out of a circuit court of the United States in that state for damages and costs.

Motion to Set Aside Execution.
Edwin B. Smith, for defendants.
Elihu Rnot, U. S. Atty., for plaintiff.
WHEELER, J. This was an action of debt, for the value of mer-

chandise forfeited for entry by means of false and fraudulent prac-
tices and appliances under section 1 of chapter 76, Act 1863, (12 St.
at Large, 737; Rev. St. § 2864.) The plaintiff recovered judgment
in the district court at March term, 1873. On writ of error brought
by the def,"ndants the judgment was affirmed in this court at April
term, 187!). An execution against the bodies of the defendants has
been issued out of this court for the damages, and costs of both courts.
The defendants have moved to haye the judgment of this court made to
be for costs in this court only, and to set aside the execution because
it. runs against the bodies of the defendants. The judgment of this
court appears to have been entirely correct. When the judgment of
the district court was affirmed in this court, the judgment did not reo
main in the district court as the judgment of that court, to be en-
forced by its process, but became the judgment of this conrt. Rev.
St. § 636. If this were not so, and tlle form of entering tile judg-
ment was clerically wrong, proceedings to correct the record should
1e taken before the justice who directed the entry. This part of the
motion must be denied.
Whether the execution could properly issue in such a case is to be

determined by the la\\'s of the state. Rev. St. §§ 990, !H)1; Low v.
DII1:/ee, 5 FED. REP. 266. The law of tbe state directly applicalJle
is fonnd in the Code of Civil Procedure, § 54!). That section allo"s
process to issue against the body in actions, (1) to recoyer a fine or
penalty; " ,. ,. (4) in an action npon contract, express or im-
plied, other than a promise to marry, where it is alleged in the com-
plaint that the defendant was guilty of a fraud in contracting or
incurring the liability; and in no other cases claimed to be appli.
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cable. The object of the government is not to prevent imports, but
to collect its revenue. The statutes which work this forfeiture are
remedial to that end. This is the mode of obtaining the duties when
the goods are so proceeded with as to become forfeited. The value
of the goods forfeited, when recovered, is no more a penalty than the
duties would be if paid. Stockwell v. U. S. 13 Wall. 531; In 1'e Vet-
tedein, 13 Blatch£. 44. The execution cannot be upheld on the ground
that the recovery was of a penalty.
As to the other ground, this can hardly be said to be an action upon

contract, either express or implied. Certainly there was no express
contract. By force of the law the property ceased to be the property
of the defendants, and became the property of the government, if
the government sbould choose to take it; and the government be-
came entitled to the value of it, in lieu of the property, if it should
choose to take that. The government became so entitled by force of
the law, and not by virtue of any contract. 'rhe action of debt could
be maintained becttuse of the title or right created by the law, and
not by virtue of any obligation to pay entered into by the defendants,
or to be implied from their acts, beyond what rests upon everybody
to obey the law and to yield to all its requirements.
The liability to be incurred, within the meaning of this part of

;he Code, seems to be a liability upon contract between party and
party, and not the general compact between each member of society
and all the others to support the laws, implied from living under them.
'I'hese views are ,vell supported by the reasoning of CHOATE, J., in U.
S. v. Moller, 10 E'en. IS\).
!lIotion to set aside execution granted.

HEDGER V. UXION l",s, Co.t

(Circllit COllrt, D. Kcntllcky. AIlbl1st 14, 1883.)

1. Ixsul1AXCE POLICy-A COXTRACT OF IXDE\rxITy.
:\.n insurance polie): is a contract at indemnity, and in the a1)S0nCe of any.

to contrary 1!1 the or in the cour,e of dealing uctween tllt
partlcs, covers the entire propnetary llltere:;t of the assured.

2. S.UlE-POLICY ox 'YIII;;KY IX
A poliey upon whi"ky in hon(l, witnollt reference to the goycrnment tax.

entilIcs the assured to include the tax in his recovery, in ca,e of loss, it the as:
;;l1rcd i;; liable for the tax.

n. LIEX FOR TAX•
. The lien of gO\'!"rnment for ils tax, and its possession by a store-keeper,
18 not a propnc\ar.\·
Selliolls Hev. St., construed.

At Law. On demurrer to petition.

1TIcportcd lJ) Gco. Du Helle, Dist. Atty.


