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where. . It was. not, however, appointed receiver of this land, nor of
anythmg in controversy in thls sult and this objection cannot pre-
vail.

According to these views, there must be a decree for the payment
to the orators of the value of their interest in the land and dock, to
be ascertained by commissioners, upon making valid conveyances of
their rights, within some reasonable time to be fixed, and for a parti-
tion of the land and dock, and possession of their share, in case of
failure to make payment. In order to ascertain fully the rights of
the parties, the report of the commissioners should show the value of
the land and dock in front of it, with the railroad tracks off from it;
the cost of that part of the dock, and the depreciation to the time of
the accruing of the orators’ title; the value of the lot, with its right
to erect a wharf without the wharf now there; the value of the rents
and profits since the accruing of the orators’ title; and a just divis-
ion of the lot, and of the lot and dock, in case payment be not

made.

An interlocutory decree for the orators for the a.ppomtmeut of com-
missioners is to be entered accordingly.

Lz parte Gans?
(Distriet Court, B. D. Missouri. July 7, 1883.)

REVENUE LM\'—ASCERTATN\IF‘IT oF IXForMER’S FEES AFTER CAsE 18 DISPOSED
oF—AcT JUNE 22, 1874—JURISDICTION.

Where, after a final decree had been made in a smuggling case, and executed
by paying a fine imposcd into the United States Treasury, a petmon was filed
in the court which had made the decree, by a party claiming to be the original
informer in said case, praying for a cextlﬁcate from the court as to the value of
his services, for the information of the secretary of the treasury, held, that the
court had no jurisdiction,

Breck Jones, for petitioner.

Treat, J.  On the fourteenth of June last a petition was filed by
sald Gans, alleging that he gave the original information in a smug-
gling case, theretofore finally disposed of in this eourt, in which the
proceeds of the property were paid into the United States treasury
pursuant to the decree rendered. The prayer of the petition is in these
words:

“Wherefore he respectfully claims the compensation allowed under section 4,
act June 22, 1874, and prays for a certificate as is provided for in section 6 of
said act.”

When the attention of the court was tirst called to the petition, it was
suggested that serious propositions were involved, especially whether,

1Reported by B. F. Rex, Esq., of the St. Louis bar.
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after final decree, the court or judge could interfere with the discretion
of the secretary of the treasury, prescribed by section 4 of the act,
and whether any executive duty could be devolved on the court or
judge with respect thereto. As section 4 gives to the secretary of the
treasury the sole diseretion as to the sum to be awarded to an in-
former, it is obvious that no judicial action can properly be had with
respect thereto; for when a judicial decision is had, it must be
final, unless reversed or modified by the appropriate court having ap-
pellate or revisory jurisdiction. There is no appeal from a decree of
the court to any executive officer, nor can there be consistently with
the elementary principles on which the government rests. The co-
ordinate authority of the executive, legislative, and judicial depart-
ments must be observed; each of which departments is confined in
its action to the sphere assigned to it. Thal proposition is familiar
to all. But section 6 says:

“That no payment, where judicial proceedings shall have been instituted,
shall be made to the informer until the compensation shall have been estab-
lished to the satisfaction of the court or judge having cognizance of such pro-
ceedings, and the value of his services been duly certified by said court or
judge for the information of the secretary of the treasury; but no certificate
of the value of such services shall be conclusive of the amount thereof.”

Section 2 of the act made a sweeping repeal of all former acts as
to the payment of shares of fines, etc., to informers and others, and
requires the entire sum recovered to be paid into the treasury. Pre-
viously the courts ascertained, as essential to their decree, what por-
tion of the sum recovered was to be paid to the United States, and
what to the informer, for their respective uses. That practice com-
pelled an alleged informer to intervene in the suit, to which he thus
became a party contestant. It happened not infrequently that several
persons claimed to be the original informer, and the United States
disputed all their demands. Thus there was before the court, in a
“suit” pending, matters essential to a right decree. The litigation
proceeded in due form, and the judgment of the court was formally
had. What is contemplated by section 6 is indefinite. When, in “a
case wherein judicial proceedings shall have been instituted,” an al-
leged informer intervenes, the court must dispose of his demand in
some way; and, having done so, its decree is judicial, not executive,
and consequently should be reviewed or overturned only in due course
of further judicial proceedings.

The section devolves on the court or judge the determination of
two questions: Flirst, is the intervenor the original informer? and,
second, if so, what is his just compensation? But the section adds
that “no certificate [ by the court] of the value of such services shall
be conclusive of the amount thereof.”

What, then, is the supposed function of the court? Tf to be re-
viewed by the secretary of the treasury, its action is not judicial; and
only judicial functions can be devolved on its constitutionality. The
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persons who happen to be judges may be named for other than judi-
cial duties eis nominibus or ex gfficiis; but it will then be for them to
determine, each for himself, whether he will accept the new office or
position. The United States supreme court, as early as 1794, passed
upon this general subject, and its early decisions were reviewed and
afirmed in U. 8. v. Ferreira, 13 How. 40.

The act of 1874 presents several anomalies in this respect. If
the decision ag to informers is committed solely to the discretion of
the secretary, the duty to decide is purely executive, and the infor-
mation upon which he is to act should come from executive sources.
Section 6 provides that where no judicial proceedings are had, the
secretary shall require satisfactory proofs; but where such proceed-
ings shall have been instituted, he must, before payment, have the
certificate of the court, by which, however, he is not bound as to com-
pensation awarded. This provision may be intended as a check on
the secretary, but what function does the court perform? These sug-
gestions are made for the purpose of directing attention to the anom-
aly of confounding or confusing judicial and executive functions,
Whether the decree of a court as to an informer’s rights, when made
in a pending case, could or could not be enforced, need not be decided.

As to the matter now before the court a distinet questivn arises,
viz., whether a court can, after decree rendered, and executed by pay-
ment of the entire fund into the treasury, take cognizance of any
claim as to that fund which should have been made pending the liti-
gation. The “case” has disappeared from the docket, and this court
has no further control of it. Shall it now, when no one is in court
connected with the case, undertake to proceed ex parte, and decide
that of the amount paid under the former decree a part should be
taken from the treasury and paid over to petitioner. It may be that
other persons than petitioner are legal informers, and would, if fairly
before the court, contest his demand. When this case was pending
they could have intervened, and the proceeding in rem would have
concluded all by the decree as made; so far, at any rate, as the
court is concerned. Should any other rule obtain, what limit is there
to proceedings like those contemplated, either as to time or number?
Is it not the wiser and truer interpretation of the statute to hold that
the jurisdictional authority of the court and judge necessarily ceased
when the final decree was executed? Any other ruling must neces-
sarily involve strange conflicts of jurisdiction between the different
departments of government, and stranger anomalies in jurisprudence.
This court cannot usurp jurisdiction, nor enter upon other than ju-
dicial duties. The original suit has been finally determined, and the
power of this court in the premises is at an end. If a new suit is
instituted to vacate the original decree, by means of which every one
who has a supposed interest can intervene, the primal difficulty would
remain, viz., that no suit can be brought here against the United
States which would be essential to vacate a judgment in its favor.
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.. Whatever view may be taken of the subject, there are so many
anomahes connected with this application that the court must de-,
cline to entertain and act upon the petition presented If the peti-,
tioner seeks a review of the order of this court, dismissing the petltlon
for want of jurisdiction, a direet and pmctlcal test will oceur, viz.,
whether the appellate court has jurisdiction, or whether, on the other,
hand, the application is non-judicial, and consequently not cogmzable
by the court as such.

An order will be entered dismissing the petifion for want of Juns-
diction.

Bispee v. Evaxs and others.!
(Circuit Court, D. Kentucky. dune 19, 1883.)

1. STATUTE oF LiMrrATIONS.
United States courts of equity do not apply the state statute of limitations in
obedicnce to the statute, but by analogy.

2. SaME.
The statute ceases to run in favor of a defendant who is & non-inhabitant of
the district, when complainant has obtained process against him, or done all
that is necessary to obtain proeess, and not before.

3. BauE.
Scction & of the judiciary act of March 3, 1875, does not fix the time when suit
is commenced against non-inhabitant defendants so as to stop the running of
the statute.

In Equity. On demurrer.

Wharton & Ray, for complainant,

James S. Pirtle, for defendants.

Barr, J. This case is submitted on demurrer to defendant Evans
plea, setting up the Kentucky statute of 15 years in bar of the action.
The bill was filed May 11, 1881, and seeks to enforce a vendor’s
lien on a lot in this city for purchase money, evidenced by a note
due February 4, 1867. The bill made Hegan Bros. defendants with
Evans, but they were in no way liable for the note sued on, and
were alleged to have been the owners of another vendor’s note, which
the bill alleged had been paid. Hegan Bros. answered, July, 1881,
insisting they had not been paid. The bill alleged that Evans was
not an inhabitant of the district, and could not be found in it, and
prayed for an order of court requiring him to appear and plead to
complainant’s bill. The bill was not sworn to, and the necessary
affidavit for such an order was not filed until April 12, 1883, when
a warning order was entered. - The question is when the action com-
menced as against Evans.

1Reported by Geo. Du Rene,.Asst,;U, B. Atty. |



