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In view of the Taylor patent 6f 1872, and the John Arnold patent of
July 1, 1873, it'is a narrow patent, and consists in the fact that the
parts are asséembled without special fitting or riveting, but by sliding
the spring into place.” It hasa spring and hinged latch,and is there-
fore unlike Exhibit O.- - The-other exhibits which are said to infringe
have four castings and a; spring; and are not so-arranged that they
can be held in place without riveting. In the Rice fastener, the latcn
1880 held in place by the spring that, if it was broken, the latch would
be liable to drop out of its bearings. This is not true of the defend-
ants’ fasteners. In the Rice patent both fasteners must be held out
of engagement by the hand when the lid is lifted. Under the Tay-
lor patent of 1872, and in the defendants’ fasteners, the spring holds
the latch ont of engagement when the lid is to be lifted. . There is no
mfrmgement of the Rice patent. :
. The bill is dismissed.

SrEssiNGER v. Buckixeuam and others.!

(Cireuit Court, D. California. J'mu*u‘y 29, 18Q3)

1. Proof oF INFRINGEMENT BEFORE Brir FIneb. ’
An infringement must be shown to have taken place either by makmg, sell-

ing, or using the aruc](, patented, before the ﬁhx‘ o of the bill, or there can be
no recovery.

2. ANSWER TO BILL UNDER OATT. ‘
Where the complainant does not waive an answer to the bill under oath, the
answer, distinctly denying the material matters alleged, not only makes an is-
sue, but proves it; so that it will require the eviderce of two witnesses, or of

one witness, and oiher circumstances equivalest to a second, to overthrow the
answer. ’

3. WAIVING ANSWER UNDER OATH,

The great advantage to complainant, in many cases under the present rules

relating to the competency of witnesses of waiving an answer under oath,
pomted out,

In Eqmty :

John L. Boone, {or complamant

M. A. Wheaton, for defendants. , _

SawyeR, J., (orally.) In this case I am compelled to decide that
the evidence is insufficient to show an infringement before the filing
of this bill; or, indeed, an infringement at any time. . The evidence
is very slight upon those points. There are two points made by de-
fendants, both of which, I think, are well taken. One is that if it is
conceded that the altlcles charged to have been made are an infringe-
ment of the patent, it does not appear that those articles were sold
or made prior to the filing of the bill. The defendants make that
point and rely upon it. The only testimony is, taking it in its aspect

" .*From Sth'Sawyer, © .
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most favorable to thie complainant, that there was & ‘pair of boots
purchased from the deféendants, somé time before the taking of the
witnéss’ festimony, and that it was somewhere within the last two or
three months before that date. The testimony was taken about three
months after the filing of the bill. © There is nothing to show thai
the purchase was before the filing of the bill.” It may have been, so
far as anything to the contrary appears, a month, or two months,
after the filing of the bill; and the affirmative of the issue is upon
the complainant.

There is, then, no testimony, even {f we concede that those boots
were made and sold by the firm—no evidence to show that they were
sold, or made, before the filing of the bill.

The answer denies, categorically and distinetly, that the defenchnts
have infringed the patent, or made the boots, as alleged to have been
made in the bill, or otherwise. We have, then, the testimony of one
witness only against that of another, and the testimony of that one
witness does not show that the pair of boots was sold, or even made,
before the filing of the bill. -Again, there is no positive testimony that
these boots were made, or sold, by the defendants at all. The one
witness on the point testifies that he sold the boots to the complain-
ant in this case, and he thinks it is a pair of boots that his own firm
purchased of the defendants. He does not know it, but thinks so.
That is all there is of that. _

The other circumstance relied cn is that there is a mark on the boots,
which purports to be the mark of the defendant; but there is no tes-
timony that it is the mark of the defendant, or when or by whom it
was put on the boots. Defendants are required to answer under oath,
or, what is the same thing in substance, an answer under oath is not
waived in the bill, and they deny, under oath, categorically and di-
rectly, that they made the boots alleged in the bill to have been made,
“prior to the filing of the bill, or-otherwise.” They deny the infringe-
ment alleged, and it requires positive testimony to overthrow that
answer. The answer, so far as responsive to the bill, directly deny-
ing the matters ‘Ille“ed not only makes an issue, but it is testimony
in the case called f01 by complainant, proving the issue. for defend-
ants; and it must be overthrown by the testimony of two witnesses,
or the testimony of one witness, and circumstances equivalent to an-
other, or, at least, sufficient to make a preponderance of testimony in
favor of compl‘unant Solicitors, generally, in this cireuit, seem fo
overlook the great dlsqdvantfmes under which they often labor, in
not waiving an answer under oath in equity cases, now that the
complainant and defendant are themselves both competent witnesses,
and can be orally examined under equity rule 67, where the complain-
ant can get the evidence of Lis opponent, fresh from him in person,
under a sharp and pressing examination, instead of having it delib-
erately shaped by, and cautiously arranged and shaded for him, by
his solicitor, at his leisure, in his oﬁice _ Besides, when examined
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orally as a witness, the defendant counts but one; and the complain-
ant may offer himself in opposition as to matters within his knowl-
edge, if he swerves in the least particular from the truth; while, if
called upon to answer a bill of discovery under cath, the defendant’s
answer, if responsive to the allegations of the bill, must be overthrown
by the evidence of two witnesses, or of one witness, and other circum-
stances equivalent to a second. Besides, if complainant has other
evidence sufficient to overthrow defendant’s answer under oath, he
has no occasion for a discovery. It would seem that a discovery by
answer under oath may now be advantageously waived by the com-
plainant in at least a great majority of cases. No such discovery is
needed when the proofs can be otherwise made, and when it cannot
be thus made, the evidence can be brought out, ordinarily, much
more advantageously to the complainant, and less effectively for the
defendant, by a skillful, sharp oral examination of the defendant as
a witness. Since I have occupied a seat on the circuit court bench,
I have been surprised to see how carelessly, if not recklessly or igno-
rantly, solicitors for complainants often, not to say generally, throw
away the advantages of their position by not waiving an answer to a
bill in equity under cath. In this case there was no positive testi-
mony that defendants made, or sold, the boots. Only one witness
testified that he thought his firm bought the boots of defendants. I
am compelled to say that this testimony is insufficient to overthrow
the positive denials of the answer, or to establish an infringement.
The burden was on the complainant to show that fact by affirmative
evidence. It is not necessary to investigate the other points. The
bill is dismissed on the grounds alone of an insufficiency of the evi-
dence to show an infringement, and failure, also, to show an infringe-
ment before the filing of the bill,

The E. B. Wagp, Jr.
CarisportER and others ». TuE E. B. Warp, Jr.?

(Circuit Court, E. D. Louisiana. June, 1883;)

1. ADMIRALTY JURISPRUDENCE—ACTION FOR Loss oF LIFE oX Hrea Sras.

An action fordamages for the loss of a human life, caused by a maritime tort,

survives in admiralty. .
2. SAME—STATUTE OF STATE.

Where the statute of a state gives a right of action for loss of human life, and
snch loss occurs by reason of the tort of a vessel upon the high seas, whose
owners reside in that state, and whose home port is in that state, such vessel
was a part of the territory of that state, and its courts would entertain an action
under the statute against the owners for the wrongful conduct of their agents
on the high seas which resulted in loss of human life, A court of admiralty can
enforce such right of action in a proceeding in rem.

1Reported by Joseph P. Hornor, Ksq., of the New Orleans bar.
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