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that the constrirction which the parties themselves placed:upon their

own. contract, and upon which. they. have so long acted is. the one

which the court ought to adopt.. L
The demurrer to the bill is sustained.

FostER, J., concurs.

- Lost and othels v, BOSTO\I MsriNg Ins. (Jo.
. (Circuit Court, 8. D. New York. June 20, 1883.)

I\IARII\E I\\UI‘AI\CE—REPRESE‘\ITATIONS—REI"\IRS 10 VESSEL—SEAW or'rm\u:ss—
- Burnex or Proor.

Where a vessel had put into Shelburne, Nova Scotia, Ieﬂnng and in distress,
and repairs were recommended afterasurv (y and the vessel sailed for Yarmonth
for repairs, and a memorandum of insurance was effected upon the cargo before
her arrival at Yarmouth, the application for the insurance conl‘umng a
statement that the vessel was to: be repaired at Yarmouth, Zeld, in an action
on the contract of insurance, that the requirement was only that such repairs
as were necessary should be made, and if none were necessary none need be

made ; and that, although in ordm.u\ cases the burden of proof in cases of de-
fense of unscaworthiness of the vessel rests upon the defendant, in this case, with

, the statement that the vessel was to be repaired at Yarmouth m the apphca—
tion, the burden rested upon the plaintift.

Luntv. Boston Marine Ins. Co. 6 FED. REP. 562, followed,

Motion for New Trial.

Welcome R. Beehe, for plaintiffs.

Robert D. Benedict and Enos N. Taft,for defendimf
- WuepLer, J.  This suit 18 brought upon a contract of marine in-
-surance on & cargo of potatoes on board the schooner Lacon from
-Yarmouth, Nova Scotia, to New York. It was tried, and there was
.a verdict for the plaintiffs, which was set aside on motion of the de-
fendant. - 6 Frp. Ree. 562. ]t has now been again tried with a like
.result, and been heard upon a similar motion. The vessel had put
into Shelburne, Nova Scotia, leaking and in distress. -The master
:had made a protest against her to the consular agent, stating her
.condition and asking for a survey, which was had, recommending re-
‘pairs. She sailed to Yarmouth for repairs. The insurance was
effected before hey arrival there, on an application by the owners,
signed by and on behalf of them, in due form. A short memoran-
-dum of the insurance was made and délivered to the insured, and no
-policy was written.out. The application was produced on the trial,
~and contained the statement that the vessel was to be repaired at
-Yarmouth. The plaintiffs’ evidence tended to show that this state-
-ment was not in the application when made, but was inserted after-
+wards, without their knawledge or consent; and that the vessel was
~examined ab:Yarmouth and was not leaking, and djd not:need any
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repairs. Among other testimony to that effect was that of the mas-
ter. The defendant’s evidence tended to show that the owner effect-
ing the insurance, in negotiating with the agents, stated that the ves-
sel was to be repaired at Liverpool, afterwards changed to Yarmouth ;
that the agent would not take the risk without, and that the state-
ment about repairs was inserted therc before the application was
signed; that the vessel was in fact unseaworthy; and that she was
not taken out of the water or unloaded for examination at Yarmouth,
nor any repairs made. The court held that the plaintiffs were not
bound by any statement in respect to repairs to be thereafter made
not inserted in the application; that, if the statement as to repairs
to be made was in the application, the plaintiffs were not entitled to
recover without showing that the vessel was in as good condition as
if the defects contemplated had existed and been repaired, so that
she was tight, stanch, and strong, and seaworthy in fact; that, if
the statement was not in, the plaintiffs would be entitled to recover
unless the defendant showed that she was unseaworthy; and that
the statements of the master in the protest to the consular agent
were not evidence that the facts were as there stated, but were im-
peaching of his testimony to the contrary. The principal questions
made arise upon these rulings, and instructions accordingly to the
jury.

There is no claim that there were any fraudulent representations
as to then existing facts. The representation that the vessel was to
be repaired at Yarmouth was in the nature of an undertaking that she
ghould be so repaired. All the undertakings of the plaintiffs in this
behalf were assumed to be in the application. The undertakings of
the defendants which would have appeased in the policy were not in
the memorandum, nor assumed to be. Rarol evidence would un-
doubtedly be admissible to supply what was so left out. Such evi-
dence would not add to a written contract, for the contract was not
written, nor understood to be written. It was largely left in parol,
with full knowledge that it was so left. Not so with the application.
That was understood to be ecomplete. The paper signed contained
all that the parties intended to be put in, and it was signéd as a
completed thing. To admit evidence of other undertakings by the
parties executing it, made before it was executed, to the same end,
would be directly contrary to the rule that written contracts cannot
be added to or altered by contemporaneous oral contracts. Pawson
v. Watson, Cowp. 785,

The question as to where the burden-of proof rests in cases of de-
fense for unseaworthiness was fully and carefully considered when
this case was up before, and the conclusion reached that in ordinary
cases it rests upon the defendant; but that in this case, with the state-
ment that the vessel was to be repaired at Yarmouth in the applica-
tion, the burden rested upon the plaintiffs. Lunt v. Boston Marine
Ins. Co. 6 Fep. Rep. 562. Nothing more than to refer to the decis~
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ion then made seems to be now necessary. That reasoning and re-
sult are fully concurred in. The burden was shifted and placed fully
upon the plaintiffs at this trial. The defendant insists, however, that
this was not all that was necessary; that as no repairs were made a
verdict for the defendant should have been directed. More was put
upon the plaintiff than the proof of mere seaworthiness. The under-
taking as to repairs was required and given in view of a supposed defect.
If the defect did not exist, the supposition was without foundation,
and what was agreed should be done was already done. There was
a mutual mistake as to the object of the undertaking, which made it
nugatory and prevented its fullillment; if there was no defect there
was nothing to repair. The end sought was accomplished without
making the repairs. This view was also considered befure, and with
reference to it Judge WaLLACE said :

«In the present case it is to be assnmed the jury found that, after an
examination at Yarmouth, it was evident no repairs were needed, and that
the vessel was in a it condition to proc«1 on her voyage. This being so, it
would seem too plain to doubt that neither the interests of the insurer nor the

fair purport of the promise required thiat to be done by the plaintitfs which
would have been superfluous and futile.”

It is now argued, however, that there was no sufficient evidence to
warrant the finding that there was no defect to be repaired; that this
could not be told without taking the vessel out of the water, and that
the repairs contemplated were sucl that they could not be made with-
out taking her out; and that, in elfect, the finding of the jury has
been substituted for the fact of repairs which the defendant took the
risk upon. The question as to whether the fightness of the vessel
could Le ascertained without taking her out, was one of fact for the
jury, and not of law for the court; and one of which the defendant
had the full benefit in a faithful presentation in argument to the
jury. The extent or kind of repairs to be made was not specified.
It was not required that the vessel should be taken out of the water
and examined to see what repairs were necessary, and that such as
were 8o found to be necessary should be repaired. The simple re-
quirement was, to be repaired at Yarmouath. Thiswould seem to require
only that such repairs as were necessary should be made, and to mean
that, if none were necessary, none need be made. Whether any were
necessary, and what would be sufficient proof that none were neces-
sary, would be always questions of fact for the jury, so long as there
was any evidence fairly and legally tending to show that none were
necessary. There was testimony of surveyors and other experts to
making examinations, and to finding the vessel sound; such that it
i8 not claimed to be insufficient, otherwise than as it is claimed that
nothing short of taking her out of the water would be sufficient. As
argued, the agent probably would not have taken the risk on an un-
dertaking that the vessel should be found by a jury to need no re-
pairs; but that does not answer the case of the plaintiffs. Parties do
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notordinarly stipulale upon the verdiets of juries; but when they
-entér into contraets which cannot be solved without settling facts, it
‘hecomes necessary that they should be bound by the findings of juries.
.The verdicts do not make new.contracts for the parties, but settle
disputes about those which the parties make for themselves. ‘
In making the protest to the consular agent about the condition of
.the vessel, the master was not acting in.any sense as-the agent of
.the plaintiffs about the matter now in controversy. - This insurance
had not then been effected, was not being effected, nor was anything
being done about it. In fact, he was not making the protest for
them, but ratheragainst them, in laying foundation for proceedings
against their property to- pay expenses of repairs. His statements
:in making the protest were, it seems clearly, not so made for them in
the course of their business now involved asg to bind them. .
As the case is now understood and considered, the motion must
"be overruled. ‘ ' ‘ _ T h
Motion for new trial overruled, judgment for plaintiffs on the ver-
“dict, and stay of proceedings vacated. S :

- NEw Yorx, L. E. & W. R. Co. z.. McHenrY. -
(Circuit Court, 8. D. New York. 1883.)

1. Suir BY AsSSIGNEE—FOREIGN JUDGMENT—ACTION ON ORIGINAL DERT—PLEAD-

‘ ING—EVIDENCE—BILL oF ParTICULARS.

Where a plaintiit is assignece of the original cause of acuon, such transfer to
him is one of the facts constituting the cause of action, and should be properly
alleged in the pleadings; but where a judgment has been obtained in a foreign
court, and the action is brought on the original debt and not on the judgment,
and defendant has been fully advised Ly a bill of particulars of the nature of
plaintiff's claim, the court, on motion for new trial, may allow the pleadings
to be amended nwune pro tunc, so as to render admissible the testimony show-
. ing the transfer or assignment of the claim to plaintiff offered on the trial.

2. Saxe—ForeEIex JUDGMENT—MERGER OF OriciNaL DEbr.

: As the original debt is not merged in a judgment rendered in a foreign court,
a certified copy of snch judgment may be used as evidence by either party,in a
suit on tha original cause of action, without a formal allegation in the plead-
ings; and if it settles the whole controversy between the parties it ought to be
held conclusive., - - c )

-3, DoMesTIc JUDGMENTS—FoREIGN JUDGMENTS—EFFECT.

The authoritative character of a domestic judgment is founded, among other
reasons, on the coastitutional provision which guaranties full faith and credit
to the records and judicial proceedings of every state, while the rule as to for-
cign judgments rests upon considerations of comity; and though they are treated
by the courts, in respect to their conclusiveness, as entitled to the same weight

‘s domesti¢ ;judgments, they do not, to the same éxtent as a domestie judg-
-ment, extinguish the original contract debt. ; Co i

- AtLaw. . .

. - W W. MacFarland and Win. G. Choate, for plaintiff. o
& Stephen PoNash and B, F. Dunning, for defendant.;. - - .-



