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Myers and another ». REzp and another.
{Circuit Court, D. Oregon. August 8, 1883.)

1. ConviEYANCE To HUsBAND AND WIFE.

At the common law a conveyance to husband and wife, as such, made them
tenants by entirety, and neither could dispose of the estate thus conveyed
without the consent of the other; but upon the death of either, the survivor
was the sole owner of it.

2. SAME.

Prior to June, 1863, if then, or cven since, this common-law rule was not

changed or modified in Oregon.

3. LAW OF THE STATE.

The common and statute law of the state, as expounded by the settled decis-
sion of its highest court, furnish the rules that govern the descent and alien-
ation of real property thorein, and the effect and construction to be given to
conveyances thereof.

4. QuitcralM, orR DEED oF BARGAIN AND SALE.

A quitclaim, or deed of bargain an:l sale, by an occupant of the public land
in Oregon before he hecame a settler thereon under the donation act, passed
only the possesgion, and does not adcct an atter- mcquxrcd estate in the saine
premises under the donation ac. or other wise.

5. Purciase or ADVERSE Trrie BY Co-TeNaxT.

In the case of a co-tenancy arising by descent, devise, or one conveyance,
the purchase of an adverse title by one of the co- tenants will generally inure
to the beuctit of the other tenants; bt ‘n the case of a mere tenancy in com-
mon, this depends upon the circumstances of the case, as that the co-tenant
ubed the co-tenancy, or the title, right, or claim under which it exists, or is
claimed to exist, to acquire such d,dV1 rse title.

6. SaME—Dy TENANT FOoR LrIek.
A purchase by a tenant for lifc of an adverse title will inure to the benefit
of the remainder-man.

Suit in Equity to Declare a Trust in Real Property.

William B. Gilbert, for plaintiifs.

T'homas N. Strong, for defendants,

Despy, J. The plaintiffs, citizen of New York and Connecticut, re-
spectively, bring this suit against the defendauts, eitizens of Oregon,
to obtain a conveyance to them of the undivided four-ninths of the
north half of lot 4 in block 10 of Conch’s addition to Portland, alleging
that the same is worth “at least $5.000.” The case was heard upon
a demurrer to the bill. From the :tter it appears that on February
16, 1860, William Baker, Robeit I ttock, and Tobias Myers were in
the possession of the premis-s, claiming each to be the owner of an
undivided third thereof, under and by virtue of a conveyance from
John H. Couch and Caroline, his wife, in 1850, to George Flanders,
and sundry mesne conveyances thereunder; that at the date of such
conveyance said Couch and wife were occupants of a tract of the
public land, including the premises in question; that in 1871 the
widow and heirs of said John H. “made final proof of his settlement”
upon said tract as a donation claim, and on November 13, 1871, a
Patent issned to them for the same, whereby the south half thereof,
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including said block 10, was set apart to said Caroline; that on TFeb-
ruary 16, 1860, said.Baker conveyed his interest in the premises to
said Pittock, and Tobias Myers, and M. M. Myers, his"wife, and on
October 27, 1862, said Pittock conveyed his interest therein to said
Myers and wife, who together occupied the same until the death of
the former, on March 26, 1863; that sald Myers by his last will de-
vised all his intérest in the premises to his wife for her life, and the
remainder in equal parts to his three nephews, the plaintiffs, and
George T. Myers; that said M. M. Myers continued in the sole occu-
pation of the premises from the death of her husband until March 13,
1874, when she and said George T. Myers conveyed their several in-
terests therein to the defendant Simeon G. Reed; that on March
26, 1874, said Caroline Couch quitelaimed the premises to said Reed
for the nominal consideration of five dollays, but in fact for the pur-
pose of confirming to said Reed the right claimed under the prior
conveyance of her husband, and, as is alleged, upon the erroneous
impression that said Reed had acquired all right to the premises un-
der said deed, and was then the equitable owner of the same; and that
in March, 1882, said M. M. Myers died, and the plaintiffs, as the dev-
isees of said Tobias Myers, became and are entitled to the undivided
four-ninths of the premises. Upon the argument it was insisted by
c:unsel for the defendants that the conveyances by Baker and Pittock
to Myers and his wife vested inthem an estate as tenants by entirety
of the undivided two-thirds of the premises, which neither could dis-
pose of without the assent of the other, and which npon the death of
Myers remained in his wife absolutely.

That such was the legal effect of these conveyances at common law
there is no doubt; the rule being that as the husband and wife are
one in law, they cannot take and hold an estate by moieties, and are
therefore seized as tenants by entirety. 2 Black, 182; 1 Washb. Real
Prop. 424; 2 Kent, 132; 1 Bish. Mar. Wom. § 613; Den v. Harden-
berg, 18 Amer. Dec. 371, (5 Hall. 42;) Hoffman v. Stigers, 28 Iowa,
303.

Admitting this proposition, counsel for the defendant contend that
the common law has been changed in this state by the operation of
certain provisions in the constitution and statutes thereof. These
are section 5 of article 15 of the constitution, which provides. that
“the property and pecuniary rights of every married woman, aft
the time of marriage, or afterwards acquired by gift, devise, or inher-
itance, shall not be subject to the debts or contracts of the husband;
and laws shall be passed for the registration of the wife's separate
property.” . But thisprovision has no apphcatlon to propertyacquired,
not: by the w1fe alone, but jointly with her husband. ~ And as prop:
‘erty so acquired was not, at common law, subject to the debts or
.contracts of-the husband during the life.of the wife, or at all, if she
survived him, there was no reason why it should be included thelem.
‘Neither does the clause relating ‘to the reolstratlon of the wife s sept
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arate property bear upon the question in any way; for if the hus- |

band and wife even took as tenants in common, her interest would not -
be her separate property, unless 1t was so dechued n the conveyance ,
or other source of title. = -

" Sections 9 of the act of January 13, ]8’54 rehtm(v to conveyances -
(Or. Laws, 516,) and 1 of the act of October 18, 1802 relating to -
estates, (Id 589,) are the statutes which are relied on as modifying
this common-law rule. But the second one is too late for this case;’
it did not take effect until June 1, 1863, and on March 26 of the same
year the busband died, leaving the wife the sole owner of the interest '
in the property conveyed to them during the marriage.

When this act took effect, Tobias Myers and M. M. Myers were, °
if ever, no longer “persons hanng an undivided interest” in the two-
thirds of this property conveyed to them by Baker and Pittock. On°
the contrary, the husband’s interest ceased with his life, and there:
after the wife held the estate alone. Nor do I think the result would
have been different if the statute had taken effect during the life of
the husband; for although Myers and wife were two natural: per--
sons, yet in contemplation of law they were but one, and on the death
of either, that legal personage was represented by the survivor, who '
was entitled to hold the estate as before. In my judgment the legis-
lature had not the power to divest the survivor of this right in the
property without her consent; and it would not be presumed that
such was the intention in passing the act, so long as it admits of any
other construction. Nor does the act of 1854 help the case of the
plaintiffs. As the law then stood, the econveyances from Baker and
Pittock fo Myers and wife were not “made to two or more persons,”
but to Tobias and M. M. Myers as one person,—husband and wife,
—which gave them and the survivor of them an indivisible estate in
the premises.

"I do not understand that it is clmmed by counsel that any of these
provisions of the constitution or statutes, in words or even in legal
effect, comprehend this case, but that, taken collectively, they mani--
fest an intention on the part of the legislature to disregard or do away .
with the common-law rule that regarded husband and wife, for this
and other purposes, as one person in law, and therefore the court
ought to treat it as superseded or abolished. But in this matter the
province of the court is to await the action of the legislature, and not
to anticipate or endeavor to outstrip it, in the pursuit of a new notion.
See Stubblefield v. Menzies, 8 Sawy. 41; [S. C. 11 Fep. Rep. 268.]

" Counsel for the plaintiffs also cites cases from five states of the’
Union (Hoﬁ'man v. Stigers, 28 Towa, 302; Meeker v. Wright, 76 N.
Y. 262; Cooper v. Cooper, 16 TIL. 57; Clark v. Clark; 56 N. H: 105;

Valthall v. Goree, 36-Ala. 728,) in whlch it is held that this eommon-‘
ldw rule is.no lon'ger in force there, because inconsistent with stat--
utes providing; in effect, that thé property which comes to a married”
woman shall; notwithstanding the marriage, bé her separate property,-
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and not suvject to the control or interference of her husband, or lia-
ble for his debts.

But whatever may be claimed for the acts of October 21, 1878, (S.
L. 94,) and October 21, 1880, (S. L. 6,) concerning the status and
rights of married women, certainly thére was no such statute as
these in force in Oregon up to the death of Tobias Myers, when at
least Mrs. Myers’ right to the whole of this two-thirds interest in
this property became vested beyoud legislative control.

It also appears that in the case of Noblett v. Beebe the supreme

court of this state, at the October term, 1882, held that, under a con-
veyance in fee to husband and wife in 1866, they took as tenants by
entirety, and not in common, and that upon the death of one of them
the whole estate continued in the survivor. The manuscript opinion
that has been furnished me merely states the conclusion of the court,
with the authorities relied on. Dt it is an authoritative declaration
of the law of this state concerning the effect of & conveyance to hus-
band and wife of real property, and, as such, is binding upon this
court. Nor can it be presumecd, gy suggested by counsel, to have
been made without reference to the provisions of the constitution and
statutes of the state which might affect the question.
o In McGoon v. Scales, 9 Wall, 2%, Mr. Justice MiLLER, in deliver-
Ing the opinion of the court, says: “It is a principle too firmly es-
t:'xbhshed to z.ldm‘it of dispute at thig day, that to the law of the state
\;hcre Ianq 1s situated must we look {yr the rules which govern its
descent, allenat{on, and travsfer, 40, for the effect and construction of
conreyances.”  See, 31_59, Brine v, [ns. Co. 96 U. S. 635.

And the settled decisions of th highest court of the state, as to the

law of real property therein, wh | i
, “her 3
of a statute or the unwritten Law Srounded upon tho construction

» are also followed by the national
?;)'l'lll;gs as the law of the state. Juckson v, Chew 12y\Vheat. 162;
lT‘wmson v. Suydam, 6 Wall. 738; Canal Co. v Cl’ark 13 Wall 311’
hie case of the .Tm'(-n of Venice v, ﬂ[ll'rdocl:' 9'2 U. é 494 cit.ed by'
coxil:‘sel 'fI(‘)lr the plaintiff to the contrary of this proposition is not in
{)l(n)e t<;wn izxe:itlsiftlfxr::g“l}f:nq:';’ Validity of certain bonds,issued by
) 7ot S0 I N0 way involved an i iry int
courty pvon ot Feal POPEELy. w1t i nion of o madosity of the
issue(’l, but l'at?ler iggnaslt);lllicct-l:t)? v the statute under which the bonds
0£ %hl'."naﬁde holder of the same, . 6°P¢ral prineiples to the rights
the p'rso;gﬂi]us’%ﬁegffﬁﬁs OF e plaintiffs’ elaim to two-ninths of
effect to be iy to the d L0 e other two-ninths turns upon the
Tobias Mveg1 eln'o de ¢ed fron Coyeh to Flanders, und . hich
e me one-ﬂ,:lrd of the premises m‘ior’ to af;lwinzlce
A S i N S -
tock of the other two-thirds, ig cljl:,n and hig wife by Baker and Pit-
veyance of the whole remises 1. iunetion with the subsequent con-
P by Mrg £
«. For the defendants it is cuuiéu:le - Couch to Reed

d that thig first conveyance, as
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against the deed from Mrs. Couch to Reed, is without effect, because at
the date of his conveyance he had no interest in the premises, and
never afterwards acquired any; that block 10 is a part of Mrs. Couch’s
half of the Couch donation; and that her deed to Reed gave him the
legal title to the whole of the premises in question. Substantially,
this proposition is admitted by counsel for plaintiff; but he contends,
further, that Reed being a co-tenant with the plaintiffs at the time
he took the conveyance from Mrs. Couch, he will be held in equity to
have acquired their devisor’s third in trust for them. From the un-
certainty of the allegations in the bill concerning the nature and
date of this conveyance by Couch to Flanders, it is not readily seen
what is admitted in this respect by the demurrer.

The bill alleges that a tract of the public land, including block
10, was laid off in blocks and lots by Couch and wife prior to 1850,
and by them conveyed to Flanders on the day of
185-. Now, if this means anything as to time, it means that the
conveyance was made some time in the “fifties,”—between 1850 and
1860,—and, under the well-known rule that an uncertain or ambig-
uous allegation must be construed against the pleader, it must be
taken to mean 1850. And as it does not appear whether it was be-
fore or after September 27, 1850,—the date of the donation act,—it
must for the same reason be taken to signify that the conveyance was
made in the year 1850, but prior to September 27th. Besides, as it
is not alleged that there were any covenants in the conveyance, it
must be taken for granted that it was a mere deed of quitclaim, or
bargain and sale, the only effect of which was to pass to the grantee
therein the right of possession,—the only right which the grantors
then had any claim to. Lownsdale v. Portland, 1 Deady, 7, 10, 43;
Chapman v. School-dist. 1d. 149; Ficlds v. Squires, Id. 379. Aft-
erwards, it appears that Couch became a settler under the donation
act on 640 acres of the public land, including the tract quitclaimed
to Flanders, in pursuance of which Mrs. Couch, as his wife, received
from the United States a grant of one-half thereof, including the
premises in controversy, which she afterwards conveyed to Reed. No
one else ever appears to have had any legal or equitable interest in
the premises—the Myers having nothing but the bare possession
imder conveyances from persons who had no title or right to the
and.

Furthermore, it is a fact so well known in the history of Portland
that I am inclined to think the court may take judicial notice of it,
particularly as it is not disputed by counsel that Capt. Couch’s fam-
ily did not remove from the east to Portland until 1852, and there-
fore it is not a fact that she was a party to the conveyance to Flan-
ders. But be this as it may, her quitclaim deed, made prior to the
passage of the donation act, does not affect the subsequent grant of
the same premises to her by the United States. Lownsdale v. Port-
land, 1 Deady, 15, 47; Chapman v. School-dist. 1d. 149; McCrockin
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v “Wright, "14 Johns. 193] Harden v. Cullins, 8 Nev. 51; Gee v.

Moore, 14 Cal. 472; Quwey v. Baker, 37 Cal. 470. - And, if she after-l"
wards chose for any reason, as out of any regard for her husband’s"
conveyance of 1850, to convey the property to Reed, the plaintiffs had:
no right to complain of her action. She was under no-legal obliga--
tion to convey it to either of them, and might have disposed of it to a.

third person.

But is Reed, under the circumstances, under any obligation to the

plaintiffs to convey them the two-ninths interest which they claimed’
under this conveyance from Couch? The rule is admitted that if a -

co-tenant, and particularly a joint tenant, by descent, devise, or the

same conveyance, purchase a title adverse or paramount to the one:

under which sueh tenant holds or claims, it will inure to the benefit

of his co-tenants according to their respective interests in the com-:
mon property. Van Horne v. Fonda, 5 Johns. Ch. 407; Rothwell v.;
Dewees, 2 Black, 617; Wright v, Sperry, 21 Wis, 841; Frentz v. Klotsch,
28 Wis. 317; Freem. Co-tenancy, § 154; Flag v. Mann, 2 Sumn. 520.:

But the application of this rule to mere tenants in common is not
general, and deperds on the circumstances of the case. Their only

unity is possession, and the relation between them is necessarily less:

intimate than that of joint tenants. Their interests, though held

under the same ultimate title, may accrue at different times by dif-:

ferent means and from different persons. Under such circumstances,
either of the tenants, provided he does not take advantage of his co-
tenants, and particularly if they are not in possession, may acquire
for himself an outstanding or paramount title to the premises.

But it is said (Freem. Co-tenancy, § 155) that when a tenant in

common-makes use of the co-tenancy, or title, right, or claim under
which it exists or is elaimed to exist, to acquire such outstanding title,

that upon this ground alone he will be held to have acquired it in-

trust- for his co-tenants; and this proposition appears to me both
reasonable and just. Now, according to the allegations of the bill,
this is what occurred in this case. Reed obtained the legal title from
 Mrs. Couch, and she eonveyed it to him, not for a valuable considera-
tivn, but in consideration of the prior deed of her husband, under which
he and the plaintiffs then claimed the premises. And upon this
ground the plaintiffs insist that Reed acquired two-ninths of the es-
tate of Mrs. Couch in trust for them. But upon reflection it does not
appear that the parties were tenants in common when Reed obtained
the conveyance from Mrs. Couch. Under the deed from Couch, and
as between themselves, Reed was tenant in fee of an undivided
seven-ninths of the property, and tenant, for the life of Mrs. Myers,
of the other two-ninths of the same, while the plaintiffs were the
tenants in remainder of said two-ninths. They were not in posses-

gion or entitled to be during the continuance of such life estate. - Upon’

this view of the case; this was not a purchase of an adverse title

by one of ‘several tenants in common-- - And still, under the circum-
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stances, if. may be-that upon the death of Mrs. Myers, and as soon
as the paLtles became tenants in common, that the plaintiffs were
entitled to claim the benefit of this purchase from Mrs. Couch. The
trust would arise and might be enforced as soon as the relation of co-
tenant was established by the termination of the estate for the life of
Mrs. Myers. DBut, be this as it may, I find that the law regards the
purchase of an incumbrance or outstanding title by the tenant for
life as being made for the joint benefit of himself and the remainder-
man or reversioner, and that he cannot acquire it for his exclusive ben-
efit.  Daviess vi Myers, 13 B. Mon. 513; Varney v. Stevens, 22 Me.
333; Perry, Trusts, §§ 116, 540.. 'And in Co. Lit. §§ 453-2670, it is
laid down that “a release of a right made to a particular tenant for
life, or in tail, shall aid or benefit him or them in the remainder.”

My conclusion upon the whole case is that Reed obtained the con-
veyance from Mrs. Couch for the benefit of himself and the plaintiffs,
according to their respective interests in the premises under the deed
from John H. Couch, and that, therefore, he took two-ninths of the
estate derived from Mrs. Couch in trust for the plaintiffs, and should
convey it to them.

The demurrer is overruled.

Liny v. GREEN.
(Circuit Conrt, 1. Colorado. June 23, 1883.)

1. Equity—BrLL CHARGING FrAUD—INJURY RESULTING.
The rule in equity is that it is not suflicient to charge a fraud simply, but the
bill must charge also some injury as the result of the frau(l but this rule does
not require any considerable damage, and a slight injury as the result of a
frand will give the party injured the right to bring his action and cancel the
. contract.
2, SAME—YALSE REPRESENTATIONS AS TO INCUMBRANCE ON REeAL ESTATE,
Where a man represents that a picce of real estate is free and clear of in-
cumbrance, when in fact it is subject to incumbrance, and induces another to
take it upon the belief that his representations are true there is an injury, and
a bill so charging is sufficient on demurrer.
3. SAME—EXAMINATION OF RECORDS.
In such a case th» purchaser has a right to rely upon the representations of
the grantor, and is not bound to search the records to find whether the) are
" true or not.- :

McCrary, J., (orally.) This is a bill in chancery, filed to cancel
and set aside a contract and conveyance whereby the defendant sold
to-the complainant an interest in a mine.. The bill avers that the
defendant falsely and fxaudulently represented to the complainant
that this property was free and clear of incuinbrance, and that he
was induced by these representations to purchase it, and to pay for it
the sum of:$1,500; that he after“ a,lds dxscoxered that the- represen-
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