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Woods, 302; The D. S. Cage,1d. 401 ; Thompson v. Hermann, 47 Wis.
602, [S. C. 8 N. W. Rep. 579,] cited by the libelant’s counsel, though
containing some expressions based upon the municipal law appar-
ently favorable to the libelant’s claim, are in no way in conflict with
the conclusion to which I have arrived upon the facts in the present
case.

The libel is dismissed, with costs.

Tor Bermupa.

(Distrie? Court, 8. D, New York. June 9, 1883.)

1. Covnsrton—FirTH SrroATroN—SEcTION 4233—RULESs 19, 22, 23.

Where the steam-tug E. B.; having two large ballast logs in tow, Iached to
her side, was proceeding from Jersey City to Brooklyn, and the stcamer 3. was
following her astern and somewhat to the eastward, and their courses con-
verged by an angle of about two points, the steam-tug being on the starboard
bow of the B., and the latter ran over and sank the tug, the tug having kept
her course, held, that the situation was either that of an overtaking vess:-l, or
the fifth situation in the Inspector’s Rules, and in either view by rules 19 and
22 of section 4233 of the Revised Statutes the steamer was bound to keep out
of the way, and that the collision was wholly the fault of the latter.

2. SAME—WANT OF LookoUT—FAULT.
Though the tug had no proper lookout, %eld, on the facts, that this fault

in no way contributed to the coliision, and therefore was insufficient to charge
the tug with half the loss.

In Admiralty.

V. R. Beebe and W. IV, Goodrich, for libelants.

Butler, Stillman & Hubbard, for claimants.

Brown, J. This action was brought to recover damages to the
steam-tug Edith Beard, which was sunk through a collision with the
Bermuda, on the tenth of September, 1880, at a point between Ellis
island and Castle William. The tug had left the Pavonia ferry with
two large ballast logs in tow, lashed upon her port side, and described
as 80-ton logs, bound for Merchants’ Stores, Brooklyn. The Bermuda
is a large steam-ship, which had left her wharf at 4 ». M., and was
proceeding down the middle of the Hudson river out to sea, and was
somewhat to the eastward and astern of the tug. The course of the
tug was about two points further o the eastward than the course of
the steam-ship. According to the evidence of the latter, when they
were about two lengths apart two whistles were given, to which no
answer was made by the tug. The wheel of the steamer was star.
boarded, but not in time to avoid the tug, which was struck upon her
port quarter and sunk immediately.

The courses of the two vessels were converging by an angle of about
two points; if the situation is to be considered as the fifth situat.on,
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as the tug was upon the starboard side of the Bermuda it was nhe

duty of the latter, under rule 19, to keep out of the way; or, if con-

sidered simply as an oveltakmg}vessel —The Franconia, L. R. 2 Adm.
8; 35 Law T. (N. 8.) 721,—the same duty was imposed 'on her by’
rule 22, while the duty of the tug, by rule 23, was-to keep her course.’
The tug'was seen from the Bermuda when half a mile distant, and”
there was nothing to prevent the latter from keeping out of the way

by going on either side of the tug. By rule 11 of the supervising

inspectors, p. 37, (fifth situation,) the Bermuda was required to

sound one Whlstle and pass to the right, or astern, of the tug. The

Grand Republic, 16 Fep. Rep. 424. The tug, I am satisfied, did not

change her course, nor embarrass. the Bermuda in any way; and tbe

Bermuda is, therefoxe, necessarily chargeable with fault in not hav-

ing avoided the tug, as the burden of doing so lay upon lLer, and

thele was nothing in the way to prevent.

The tug was at the time in charge of her captain, who acted as’
pilot, and there was no other lookout either forward or aft. No
whistles from the Bermuda were heard; nor were those on board
aware even that the Bermuda was approaching until she -was close
upon them; and the captain, after seeing the Bermuda, had barely
time to escape from the pilot-house, and went down with the vessel.
There was plainly gross negligence on the tug in regard to keeping
any proper lookout for other vesqels and upon ‘this ground the tug
must have been held jointly liable for the loss, were I not satisfied
from the evidence that there was nothing which the tug ought to have
done, or could properly have done, to avoid the collision had a look-
out been properly kept and the motions of the Bermuda promptly
reported. If the course of the Bermuda had been closely watched
from the first, the tug would still have been bound to keep her course
precisely as she did. She was bound to keep her course and not to
change it, either to the right or to the left, whereby the measures
which the Bermuda might take, and was bound to take, to avoid
her might be thwarted. As the Bermuda was approaching the tug’s.
port quarter at an angle of only about two points, it was 1mp0551ble;
to tell, until the Bermuda. was near at hand, whether the steamer
would pass to the.right or left. The first intimation was that given '
by her two.whistles, assuming that they were given, as testified to by
those on board the Bermuda; but these whistles were not given until
about 10 seconds, it is-estimated, before the collision, or at oneor
two lengths distance: - Until this indication of the intention of ‘the
Bermuda as to which course she intended to take in passing the tug,”
the latter could not anticipate on which side she would go, and would”
have no right to change her course, lest that should embarrass the "
steam:- shlp in performing her duty to avoid her. When these whistles’
were given the only thing the tug: could ‘have done was to stop,
or-to'port; and I am: “satisfied that the collision was then so imminent ,
that neither stopping nor porting would ‘have made any difference ‘iri
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the result; and that it was thepwimpossible for the tug, by any change
of her own, to have escaped. The heavy logs lashed to her sides
necessarily prevented any rapid maneuvering. Though the want of
a proper lookout was reprehensible, I'am satisfied that in this case
it in no way contributed to the colligion. 4

The tug was moving at about half the rate of the Bermuda. Had
she been unembarrassed by anything lashed to her side, she undoubt-
edly could have been quickly handled, and might have got out of the
way. It is probable that those on board the Bermuda did not see
the heavy logs which embarrassed her motions until they had nearly
reached her, and that they supposed she would, therefore, get out of
the way at the last moment, by a rapid maneuver, which small tugs
are easily able to make, and that there was no need of observing the
strict rules of navigation. As the tug was, however, incumbered by
the logs in tow, so as to be almost as unwieldy as the steamer herself,
the latter must bear the consequences of her mistake, if that was the
mistake, in assuming that the rules might be neglected with impu-
nity.

Decree for libelants, with costs.

TeeE Fravinialt

GiLL v. PACKARD.*

(Cireuit Court, E. D, Louisiana. June, 1883.

ADMIRALTY—DESTRUCTION OF PROPERTY WHILE 1N CUSTODY. )

' Where a res i3 seized by judicial process in admiralty for a debt, which car-
ries with it a jus ¢n 7e, as between debtor and creditor, the destruction of the
seized property, without fault of the debtor, works a payment of the debt to
the extent of its value. The destruction of the debtor’s property under such

* circumstances operates as a payment up to its value, precisely as would its
sale and the application of its proceeds. Unless there was a residuum of val-
ue over and above the valid claims rightfully interposed against the res, its
destruction worked no injury and gave the owner no right of action. ’

The defendant, S. B. Packard, when United States marshal of the
then district of Liouisiana, seized'the steam:boat Flavilla urider an aid-
miralty warrant issued by the district court. Inthe admiralty action,
in due time, a default was entered, and thereupon a decree condemning
the vessel for a number of claims, aggregating more than her value.
A writ of venditioni exponas was issued to the marshal, and pending pro-
ceedings thereunder the vessel sank and became a wreck, which was
sold under the writ for a trifling amount. This suit was brought
against the marshal by the owners of the Flavilla for her value, and

1Reported by Joseph P. Hornor, Esqg., of ihe Kew Orleans bar.



