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Ixs. Co. o# Norrm Awmerica and others ». LiveErroor & GREAT
Westery StEaM Co. (Three Cases.)!

(District Court, E. D. New York. June 29, 1883.)

1. STRANDING OF VESSEL—JURISDICTION—CoMMON CARRIER—EXEMPTION IN BiLL
OF LapING FrROM LIABILITY FOR NEGLIGENCE.

The British steam-ship M. wasstranded in Church bay, on the coast of Wales,
while on a voyage from New York to Liverpool. Insurers, who had paid
losses on goods which were on board, filed libels against the owners of the
steam-ship in personam, to recover the amount so paid by them, averring that
the steamer was strandced by neglligence of the master of the steamer, The bills
of lading contained a clause exempting the owners of the steamer from a loss
by stranding, even though caused by neglizence of the master. fleld, that the
lability of the respondents must be cetermined by the Jaw of the United
States; that, under the case of Railroud Co. v. Lockwood, 17 Wall. 357, in the
supreme court of the United States, as well as other cases in the circuit and
district courts, the provision in the bills of lading exempting the ship-owners
from the consequences of the negligence of the master was null and void;
that the libelants were entitled by subiogation to the rights of the owners of
the goods; and that the case, therefore, must be determined by the question
whether there was negligence which caused the stranding.

2. SAME — NEGLIGENCE IN NAVIGATION — BURDEN oF PROOF — SUBROGATION OF
INSURERS. .

The facts on which the question of negligence turned were substantially as fol-
lows: The steamer went ashore about 2:45 A, 3. in a dense fog, and the shore
was not seen in time to stop the vessel.  The master and his officers, who were on
the bridge, averred that the fog was a fog on the land only, and that, till within
a few minutes before the vessel struck, it had been a fine, clear night, and they
had no idea of there being a fog. The master claimed that he had passed
Tuskar light, on the coast of Ireland, the evening beiore, about four miles
off, as usual, with a flood tide; that the vesscl was kept on the usual course of
N. 42 deg. E. up the channel; that he next made Bouth Arklow light, on the
coast of Ireland, which showed him that the flood tide was carrying his ves-el
more than usual over towards the Irish coast; that the next light to be made
was the South Stack light, on the coast of Wales; that instead of making that
light bearing, E. N. E., e made it 8. E. by E., a pcint forward of his vessel’s
beam; that he judged the flood tide had carried her so far over towards the
Irish coast that she was 15 miles from that light; that he had that light in
sight an hour, and then lost sight of it a point off his vessel’s beam; that as
the light on the Skerries (which is a light about 8 miles N. 42 deg. E. from the
South Stack) was not then visible, he changed his course to E. 3/ 8., and ran
on that course for five minutes, when he heard a gun, which he knew to be the
fog-gun on the North Stack, about two miies from the South Stack, and he
thought it sounded from four to six points abaft his starboard beam, where-
upon he resumed hig original course of N. 42 deg. E., and 15 minutes there-
after the vessel went ashore. Jled—

That, inasmuch as the bills of lading contained an exemption from loss
caused by stranding, the burden was on the libelants to prove that the strand-
ing was caused by negligence of the master.

That although doubt was thrown upon the master’s evidence that he had
no suspicion of fog, by the fact proved that the lookouts on his vessel were
doubled and the whistle blown ; also upon his statement that he ran his ves-
sel at half speed, by the evidence of the engineer in charge that the engines
were run at full speed until just as the steamer struck,~—still the casc would
be determined on the story told by the master himself.

That from the place where the steamer struck it was manifest that the
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steamer could not have been run upon her course of E. 3/ 8. for only five min-
utes, as the master said, for in order to do that she would have had to run over
theland; that if the master did not note the time of his running on that course,
directly towards a dangerous coast, under the circumstances he was-guilty-of
gross negligence, and if he did note it, it was incumbent on him to have stated
1t correctly.

That the result showul that the vesse] 1nsteqd of being 15 miles off the
South Stack light, passed it close at hand and the master conceded that he
must have done so; that his story, therefore of having had that light in sight
an hour, and changmtz its bearing only two pomts while running at the rate of
14 miles an hour, could not be true.

That at the pomt where the master said he supposed he waswhen he lost the
South Stack light, the light on the Skerries would have been visible, as was
shown by the chart, and that the fact that he did not see the hrrht on the
Skerries should have told him that there was a fog; and that this fact should
have raised a doubt in his mind as to the correctness of his opinion that his
vessel had been carried over towards the Irish coast, and he should have heaved
the lead, which would have told him where he was.

That when the master heard the gun on the North Stack he was, as the re-
snlt shows, east of it and in Holyhead bay, and if he knew that he was so, it
was gross neglxgence to take a course N. 42deg. E.; and that he did know it,
was fixed by his own repeated statement that, with hxs vessel heading E. 3{ 8.,
ge hkeftrd the gun abaft the beam, and knew it was the gun on the North

tac

That the stranding was, therefore, due to a want of reasonable care and skill
in the navigation of the slnp by the m‘lster 'md the libelants must have a de-
cree for the damages by them sustained,

In Admiralty.

Butler, Sttllman & Hubbard and R. D. Benedwt for hbelants.

Beebe, Wilcox & Holbs, for claimant.

Bexepicr, J. These actions are to recover the value of goods
shipped on the steam- -ship Montana, in New York, to be transported
therein to Liverpool, and destroyed by the stranding of. the steamer
at Church bay, on the Welsh coast, in March, 1880. The goods were
insured by the several corporations—the Insurance Company of North
America, the Phenix Insurance Company, and the Ulster Marine In-
surance Company—who bring these suits, and the loss having been
paid by the insurers, they now seek to recover of the owners of the
steamer the amounts so paid by them respectively. Their claim
rests upon the proposition that the stranding of the steamer, and
consequent loss of the goods insured, was caused by the neghrrence
of the master of the steamer, who was at the time respons1ble for her
navigation.

On the part of the defendants the right of the libelants to recover
is disputed upon several grounds:

First, it is said the facts proved do not make out a case where the
insurers are subrogated to the rights of the owners of the goods, and
therefore no recovery can be had in these actions. But,in my opin-
ion, the festimony is clearly sufficient to bring these cases within the
settled rule, and entitles the libelants to enforce against the owners
of this steamer any right which accrued to the owners of the goods

by reason of the bills of lading, and subsequent loss of the property
shipped. R :
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Next, it is said in behalf of the defendants that their liability upon
these bills of lading must.be determined by the law of England. . But
the undisputed facts show that there is no ground for such a conten-
tion.
Next, it is contended, and with much appalent earnestness, that
the law of this country permits no recovery, because of the fact that
the bills of lading sued on provide for exemption from liability for
losses caused by the negligence of the defendant’s servants. But this
court is bound by authority to hold such a provision in the contract
of a common carrier to be null and void. Upon this point the de-
cision of the supreme court of the United States in Railroad Co. v.
Lockwood, 17 Wall. 857, in my opinion controls the present case.
The only distinction between Railroad Co. v. Lockwood and the pres-
ent case is that here the contract is a bill of lading for goods shipped
on a vessel, while the contract passed on in Railroad Co. v. Lockwood
was for the transportation of a passenger, and by railroad. I am un-
able to see that this distinction creates a difference between the cases.
The defendants here were common carriers, and the reasons for the
rule declared by the supreme court in Railroad Co. v. Lockwood, ap-
pear to me to apply with full force to a confract for.the carriage of
goods in a ship. Buf if this court be not bound by the decision of
the supreme court in the case referred to, it is controlled on this oc-
casion by decisions, in cases precisely similar to the present, which
have been made by this court, and by the circuit court in this circuit.
See The City.of Norwich, 3 Ben. 575; Nelson v. N ational S. S. Co. T
Ben. 340; The Colon, 9 Ben. 354 ; The Hindoo, 1 FEp. Rep. 627; The
‘Powhatan, 5 FeEp. REP. 875, and 12 Fep. Rer. §76. It would be a
waste of time, therefore, to follow the elaborate argument that has
been presented in regard to the effect to be given to the provisions of
the bills of lading under which the goods in question were trans-
ported.
. My decision .of this case must turn, not upon any question as to
the form of the contract, but upon a question of navigation, and I am
required to say whether the stranding of this steamer was caused by
a failure on the part of the master to use reasonable care and skill
in the navigation of his ship.
The decision of this question may well be approached with solici-
tude,-but it is not seen that it involves an inquiry different in char-
acter from the i inquiry so often forced upon,the attention of courts of
admiralty in cases of collisions of ships.
. Upon this inquiry I enter with the remark that, inasmuch as the
bills of lading sued on contain an exemption from liability for loss

caused by stmndmﬂ I consider the libelants bound to prove that the
cause of the strandmn was negligence of the master. It will not be
sufficient to show an error of judgment on the part of the master,
either in selecting one of two courses open to be pursued by him,
orin coming to one rather than another of two conclusions possible
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to be drawn from the facts as known, or as they ought to have been
known by him. He must be proved to have displayed a want of
reasonable care and skill in view of the faects as they appeared, ox
ought to have appeared, to him.

Moreover, the liability of the defendants will be determined upon
the testimony of the master himself, who is produced as a witness
by the defendants, and neither he nor they can complain if his state-
ment of what was done, and the attending circumstances, be made
the basis of my decree.

The master’s statement is, in substance, as follows: That, bound
up the Irish channel, when Tuskar light was about abeam some four
miles away, he put the steamer upon a course N. 42 deg. E. On
that course, South Arklow light, upon the Irish coast, ought not to
have been seen, but was seen plainly., From this circumstance the
master, as he says, judged that the flood tide then running was carry-
ing him to west of his proper course; but, nevertheless, he made no
change. He passed North Arklow light without seeing it, and made
no other light until he made the South Stack light. This light, which
should have been made when bearing E. N.E., and about 20 miles
away, was made bearing S. E. by E., one point forward of his beam.
That light, he says, he held in sight for an hour, during which time
heran at full speed, and without change of course; that at 1:45 the
light was abeam, and about 2 o’clock the bearing of the light had
changed two points; and then the light was lost, bearing at the time
one point abaft his beamm. The master further says that the night
was clear, and the South Stack light appeared to be dipping upon
the horizon, from which circumstance he judged himself to be 15
miles away from it; and that, acting upon that assumption, when he
lost the light, not haviug made the Skerries light, he changed his
course from N. 42 deg. E. to E. £ S. On the latter course, he says,
he ran five minutes at half speed, when, while running E. 3 S., he
heard the North Stack gun on his starboard quarter. He immedi-
ately altered the course of the steamer to N. 42 deg. E., and on that
course ran slow for about 15 minutes, (the answer says about half
an hour,) when the steamer brought up on the shore in Church bay,
in a thick fog, without giving him time, after discovering the shore,
to reverse his engines.

That this account as given by the master, and presented to the
court for its consideration by the defendants, is untrue in important
particulars, cannot be doubted.

The place where the steamer stranded is fixed. It is in Holyhead
bay, east of the Skerries and east of the North Stack. If, as the
master says, and as is not doubted, the steamer was running upon a
course N. 42 deg. E., when the shore in Church bay was made ahead, it
cannot be true, as the master and also the answer says, that he ran
five minutes at slow speed upon the east course; for upon such
a course she would not have cleared the South Stack, and would
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have run over the land. No explanation of this statement of the
master in regard to the length of time he held his easterly course has
been given. He was running his vessel directly towards a dangerous
coast. He was himself upon the bridge. His position was in doubt,
and it is diffieult to believe that he did not note the exact time of his
running to the eastward. If he did note the time, it was incumbent
upon him to state it truly, and he has not done so. If, under the
circumstances, he ran E. § 8. without noting the time, he was guilty
of gross negligence.

Again, the result leaves no room to doubt that the steamer, instead
of passing the South Stack at a distance of 15 miles, as the master
says he at the time supposed, in fact passed the South Stack close
at hand. The master now concedes such to have been the fact.
How, then, can the master's statement be accounted for, when he
says in positive terms that he had the South Stack in sight about an
hour; that he examined it with glassesand timed its revolutions; and
that, while running for this hour at full speed on a course N. 42 deg.
E., the bearing of the light changed but two points, namely, from one
point abaft to one point forward of his beam? If he saw the South
Stack light at all, he must have seen it close at hand, for the result
proves that he passed it close at hand. If he had seen the light, as
he says he did, he would have passed it some 20 miles away. If he
never saw that light, why ~es he swear not only that he saw it, but
examined it with a glass, and timed its revolutions by his watch, and
knew at the time that it was the South Stack light, and observed that
its bearing changed but two points while running an hour.

Still again, the master marks upon the chart the point at which he
changed his course from N. 42 deg. E. to E. £ 8., when, as he says, he
lost the South Stack light. At that point the South Stack light and
the Skerries light should have been in full view, as his chart told
him, and he lost the South Stack without having made the Skerries
light. Yet he says it was clear where he was, and it did not occur to
him to consider that the lights might be obscured by fog. No ex-
planation of this failure to know what the surrounding circumstances,
as he narrates them, were proelaiming, namely, that there was fog
on the shore, has been given. Nor has any moditication of the fes-
timony of the master been made, although the defendants have had
time and opportunity to correct his testimony if they had desired.

Still again, when the master, according to his statement, lost the
South Stack light, two conclusions were, perhaps, possible to be
drawn from the fact: one, that he lost it because he had been carried
so far to west by the tide; the other, that fog had shut out the
Yight from him. Without using his lead, he acted upon the assump-
tion that he was too far to the west, and so ran his vessel on shore.
His excuse for not using the lead is that there was nothing in the cir-
cumstances to lead him to believe that he was near the east shore,
or that the lead would disclose his true position; but the fact stated
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by him, that he lost the South Stack light; and had not made the
‘Skenles light, when both those lights should have been visible if he
.was where “he supposed himself to be, should have raised,a doubt as
to the correctness of his assumption that he had been carried by the
‘tide several miles to west of his true course, and made it 1ncumbcnt
on him, in the exercise of reasonable care, to heave the lead at the
time ,he changed his course .to east.. He was bound to suppose
-it possible that he was mistaken as to his position, and equally possi-
ble that his failure to inake the lights was because of a fog, and not
;because of distance from the Welsh coast. He was bound to know
‘that the lead would tell him whether he was where he supposed him-
self to be, or near the Welsh coast, and the result shows that if the
lead had Leen used it would have told him, and at once corrected his
erroneous. and unfounded assumption that he was 15 miles west of
the South Stack light.

Still again, the 1n'1ster says ’dmt the wemthex was entirely clear
about him, and he had no suspicion that fog was obscuring the lights
until, when on. the E. 2 8. couarse, he heard the North Stack gun on
his starboard quarter. But the fact that neither the South Stack
light nor the Skerries hﬂht was visible to him. while on the B.. 2 8.
.course-was loudly pxoclalmmn the presence of fog, and yet the mas~
ter, according to his own statement, navigated hls vessel up to the
time of his hearing the North Stack gun as if there was no fog, and
-without any 1errfud whatever to the warnings of fog plamly given by
the circumstances as they are narrated by him.

Tt should, perhaps, be remarked here that doubt is cast upon the
master’s stmtement_that he never thought of the presence of fog, by
the fact proved by other witnesses for the steamer, that the lookouts
were doubled and the whistle blown. As, also, doubt is cast upon
his statement that he ran at half speed on the easterly course, and
slow after again changing to N. 42 deg. E., by the testimony of the
engineer that the engine went at full speed until just as the steamer
struck. But I judge him by what he says, and he says most earnestly
that he had no suspicion of the presence of fog about the lights until
he heard the North Stack gun.

Lastly, the master says that while running E. 2 S. he heard the
North Stack gun; that he concluded from the sound that the gun was
abaft his beam; that he at once echanged his course from E. % S. to
N. 42 deg. E., ‘md proceeded slow some 15 minutes untll he brought
.up on the shore at Church bay.

. The position of the North Stack is ﬁxed and the point Where the
-vessel stranded is also fixed, and these positions show that when the
-.master.changed hig course from E. 3. S. to N. 42 deg. E., he was
.east of the North Stack gun, and in Hol\ head bay. It the master,
-at.the time he abandoned his easterly course, knew that he was east
of the North Stack, and in Holyhead bay, it was a gross mistake in
~na.nf*atlon for him to take and hold a course N. 42 deg. E., as he did
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after hearing the gun; and we have his own word for the fact that at
the time when, upon hearing the gun, he abandoned his easterly course
for the course 42 deg. E., he knew that the North Stack was abaft
his beam on the starboard quarter, as in fact it was.

Upon the master’s showing, therefore, it is impossible to coneclude
otherwise than that he conspicuously failed to use reasonable care
and skill in navigating his vessel upon bearing the North Stack gun,
and that the loss in question was the immediate result of his negli-
gence in that particular.

The only suggestion made in regard to this aspect of ihe case is

that the master, when he heard the sound of the North. Stack gun,
could not have been sure of its bearing. But the difficulty with this
suggestion is that the master repeatedly swears that when he heard
the gun he knew that it was the North Stack gun, and that he did
conclude that the gun was abaft ‘his beam, as in fact it was. Upon
the facts as they were, it was great negligence to take and hold a course
N. 42 deg. E. after the North Stack gun was heard, and the master
swears that he understood the facts to be as in truth they were. How is
it possible, then, to absolve him from the charge of having run his
ship ashore by failing to exercise reasonable care and skill in her
navigation? It is to be remarked in this connection that the fact
that the master, when he changed from E. 8 S. to N. 42 deg. K.,
knew that he was in Holyhead bay, and east of the North Stack, i is
fixed beyond dispute by the statement in the defendant’s answer,
where. it is said: “After running on such east course five mmutes,
gun was heard on the starboard quarter.”
" My conclusion, therefore, is that the proofs show that the loss of
the goods in question was caused, not by a mere error of judgment on
the part of the master of the steamer Montana, but by a failure to
éxercise reasonable care and skill in the navigation of his ship.-

The liabilits7 of the defendants follows, of course. Let decrees be
entered in favor of the libelants, with an order of reference to ascer-
tain the amount of the loss.

THE ARRANSAS.
(District Court, 8. D. Iouwa. 1883)

1. JURI:DICTXO\* IN ADMIR &LTY—COLLXSIO\ OF VES%EL WITH STRUCTURES IN RIVER
AND ON LaXD.

There 13 a clear distinction between torts arising from the collision of boats
with structures placed in the navigable bed of a river, and torts resulting from
collisions of boats and vessels with structures on land, whether 1mmedntel\
along the shore or niot. Torts of the former class are w ithin the admiralty ju-

: I’lsdlCthﬂ -and torts of the latter class are of common-law cognizance: and
whether the structures are solid or floating, realty or personalty, firmly fixed to
the bed of the riveror otherwise, does not affect such ]ul‘l:dlCllOD



