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other property, without the consent of creditors or the sanction of the
court. Upon this subject I concur fully in the remarks of NIXON, J.,
in the Case ofDrake, 14 N. B. R. 150, above cited.
In regard to the other services of the attorney, the evidence is so

vague that it is difficult to determine, in the absence of a bill of par-
ticulars, what \Vould be a reasonable compensation. There is no
evidence of any special difficulty, or of laborious professional work of
any kind, and the estate itself is small. Upon the whole, I think
that $300, including the two items of June 13 and December 7,1874,
will be a liberal compensation for all services of the attorney which
the evidence discloses, or which may be fairly inferred from it; and
it is more than could be allowed upon such evidence \Vere the attor-
ney still living and his evidence procurable in support of the charges.
The item of $58.55 paid to the attorney, September 18,1874, appears
by the ledger of the Clerk of this court to have been paid by Mr. Kit-
tl'edge for clerk's fees a few days afterwards, and is embraced in the
sum of $171.20, disbursements above mentioned. .
The assignee should, therefore, be allowed $300 for all the services

of Mr. Kittredge as attorney; the sum of $171.20 for further dis-
bursements; and $55.32, his own fees and commissions i-leaving from
the sum of $1,250, collected by him, a balance of $723,48,w,hich,
\Vith interest thereon from November 24, 1874, (with which the as-,
signee must be charged, as the money was employed in the business
of his own firm,) amounts to $1,092.45, on payment of which, less
the sum of $50 costs allowed on tbis accounting, the assignee will
be entitled to his discharge.

In re RANSOM.

(Distrtc' Court, S. D. Dew York. June 28, 1883.)

1. BANKRUPTCY-EQUITABLE DOWER.
Under the Hevised :Statutes of New York a widow is not entitlc(l to cquitable

dower except in lands of which the husband was equitably seized at the tinic
of his death, and has no interest in contracts of purchase which thc husband
aliened in his life-time; nor has she any inchoate dower unless the husband
have a valid and recognizable equitable estate.

2. l:3.BIE-PARTNERSHIP PROPERTy-TITLE IN NA)IE OF PARTNER-TuUST.
"Vhere four out of six members of the firm of "V. A. R & Co. contributed

the consideration for the purchase of va1m.hIe real estate which wa·safterwards
:used in the firm business, and the title, by the arrangement and concurrence of
tile four associates, was taken for convenience in tile name of .'V. A. It. only,
and the rents for many years were divided ratably among the four, according
to their contributions of tile purchase money, until the bankruptcy of all of
them, when the property was transferred, first to a voluntary assignee and aft-
erwards to the.assignee in bankruptcy, held that, under the New York He-
visedStatutes, the other three associates had no recognizable.equitahle estate
in tile property;and that"their wives had ·nO inchoate tight 01 dOwer thcrein.
Held, also, that if the associates were as partners in.R particular pur-
chase, still the property would be treated as personalty not subject to dower.
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Petition for Allowance of Dower.
Bulle1', Stillllltln ct- Huuum'd and .J. Notmrrl1, for petitioners.

Wilson J; Wallace, for the assignee in bankruptcy, opposed.
BROWN, J. On the thirtieth of December, 1865, the premises

known as 384 and 386 Broadway were cOllveyed to \Van"en A. Ran-
som for the consideration of $325,000. The sum of $200,000, part
of the consideration money, was secured by the bond and mortgage
of the grantee. The residue of the consi<1eration was paid in cash by
four out of the six persons who then conJ},o::;ed the firm of \V. A. Ran-
som & Co., in the following proportions: W. A. Ransom, 40 per cent. ;
A. P. Ransom, 40 per cent.; R. H. Boyd, 10 per cent.; and D. W.
Geer, 10 per cent,. The property was not purcllased as the copart.
nership property of the firm of Ransom & Co., and was never intended
as such, but as· the separate property of the four pers0ns who paid
the consideration, anll for their benefit, in the same proportions as
their contributions to the consideratIOn. W. A. was then
unmarried; the others were married. On full conference and dis-
cussion among the four persons interested, it was determined that
the title should be taken in the name of W. A. Ransl,m onlY. The
property was occupied by the firm of W. :\.. Ransom & Co., ;ho paid
rent, was divided among the four persons beneficially inter-
ested in the purchase. Several changes ,,'ere arterwards made in the
individuals composing the firm of Hcwsom & Co. About 1877 Mr.
Geer trallsferred wlmtever interest he had in the property to the
other three associates in some manner which does not fnllyappear.
About 1878 the firm of Ransom & Co.. IJecommg insolvent, made a

voluntary assignment for the benefit of their cl"editors, transferring
tl!eir partnership as "'ell as their illltividual property, which was exe-
cuted by the three remaining associates illterested ill the property in
question. Upon subsequent proceedings in bankruptcy an assignee
was appointed, in ",hose favor the VOluntary assignment under the state
lllw wus set aside, and all the ,property truusfurred to the assignee in
Lal1kruptcy.
On a subsequent sale of these premises by the assignee, ohjection

to the title was made on the ground that the wives of A. P. Ransom
and R. H. Boyd had, or might have, an inchoate right of dower in
the equitable estate of their huslJands in the property. The title,
however, was passed, and the purclmse mllney paid into the registry
of the com"t, 8u1Jject to any lawful claim of inchoate dower which the
wives of A. P. Ramom and R. H. Boyd migllt have had in the real
estate; and the wife of W. A. Ransom, wllO, in the mean time, had
marriec1, executed a release of her dower to the purchaser under an
agreement approved hy the COLllt that t!Je same should he without
prejudice to her claim of dower in the procl'eds of the sale, provided
the wives of the other a::lsociute::l \'lure nell to be legally entitled to
dower ill the prellilse8.
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A petition having been filed for allowance of dower out of the pur-
chase money deposited in the registry, a reference was ordered to the
register in Charge, by whose report, disallowing the claim, the above
facts appear.
Before the revision of the statutes of New York it was well settled

that there was no dower in a mere equitable estate. By the Revised
Statutes, however, it was provided (vol. 1, p. 7-4:0, § 1) that "a widow
shall be endowed of a third part of all the lands whereof her husband
was seized of an estate of inheritance at any time during the mar-
riage;" and other provisions provide- for dower in certain equitable
interests. 2 Rev. St. p. 374, §§ 63, 64; p. 112, §§ 71. 72.
In the case of Hawley v. James, 5 Paige, *318, 452, 453, it was

held by the chancellor that by these provisions of the Revised Stat-
utes the legislature "distinctly adopted the prmciple permitting the
widow to receive equitable dower in the descelldibie equitable inter-
ests of the husband in the real estate which belonged to him at the
time of his deatll;" but not as "against a grantee to whom the hus-
band aliened it in his life-time." ld. 454.
In Hicks v. Stebbins, 3 Lans. 39, it was held that a widow was not

entitled to dower in lands held under a contract of purchase, where
the husband had aliened his interest in the contract prior to his
death.
In Church v. Church, 3 Sandf. Oh. 434, where equitable dower was

allowed, the husband had died in possession of certain real estate,
seven-eighths of which he had purchased at the master's sale, for
which he paid the consideration, but never obtained a deed.
In the present case it appears from the testimony that one of the

reasons for taking the title in tlJe name of W. A. Ran"om only was
because the other persons in interest were marrieJ, and it was
deemed "more convenient" to have the title in the name of W. A.
Ransom alone; and from this it would seem to have been the in-
tention that tl:e property should not be incumbered by claims of
dower. No force, however, can be given to this circumstance, pro-
vided the wive!:! are Ly law entitled to it.
The terms of the statute giving dower as above quoted are not con-

fined to a seizin of a legal estate; but the more natural and probable
construction would limit the words used to legal estates only, because
the Hevision was largely a codification or express enactment of the
l'ules of law previously settled; and if an important change was in-
tended, such as making wives dowable generally in all equitable es-
tates, it would naturally be expected that such an intention would be
indicated by words more explicitly and naturally expressillg l'uch an
intended change. The words do not, however, furbid dower in equi-
table estates; and to the extent to which the legislature has in other
ways indicated its intention to give dower in equitable estates, such
equitable dower may be sustained. But this apparent intention ex-
tends no furtLer than to equitable interests heldhy the husband at the
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time ofhlB death; and Buch is the expl:ess"ruling iii Haivley v. James,
and in the other cases above cited.
1n the present case the husbands of the petitioners, by their volun-

tary assignment and their acts of bankruptcy, followed by the due
appointment of an' assignee, have aliened all their interest in the
premises in question during their life-time; as much so as if they
haa conveyed them by deed or sale to a purchaser.
2. In any view of the statute of this state as'to dower, an essential

condition before dower can attach is that the husband must at least
be seized of an equitable estate of inheritance in the lands in which
dower is claimed; and, ill the present instance, I am satisfied that
the husbands of the petitioners, under other provisions of the Revised
Statutes of this state, never acquired any recognizable equitable es-
tate whatever in the lands in question. In the notes of the revisers
(5 Edm. Rev. St. 320) one of their declared purposes is stated to
be to prohibit for the most part the separation of legal and equitable
estates in land, as theretofore largely practiced and recognized by the
courts. Express trusts were confined within narrow limits, which do
not embrace the present case, and all beyond were declared unlaw-
ful. Trusts resulting by operation of law merely were, indeed, pre-
served, as was necessary to .prevent frauds; but the most fruitful
source of resulting trusts by voluntary acts of the parties, viz., the
payment of the consideration' by one pers,m while the title was taken
in another, was destroyed by the following express provisions, (1 Rev.
St. p. 728, §§ 49, 51 :)
... Every disposition of lands, whether by deed or devise, hereafter made,
shall be directly to the person in whom the right to the possession and protits
shall be intended to be vested, and not to any other, to the use of or in trust
for such person; and if made to one or more persons, to the use of or in trust
for another, no estate or interest, legal or equitable, shall vest in the trustee."
. ." 'Where a grant for a valuable consideration shall be made to one person,
and the consideration therefor shall be paid by another, no use or trust shall
result in favor of tlle person by wllOm such payment shall be made.". .
The exception in fav9r of creditors does Dot affect the present

qtiestion. In the view of this 'case taken by the petitioners, viz., that
it 'was in no respect a partnership :transaction, but a purchase in
common by the four individuals above named in their individual'
char,lCter, the above-quoted' sections of the statute apply in fnll force ..
It is not a' case of any fraud or breach of trust, such as arises where
an agent intrusted with his principal's money wrongfully takes the
title in his own name, in which case, to remedy fraud, a trust results
in fa,or of the princij>al by operation of law. 1 Rev. St. p. 728, § 51.
. The title here was taken in the name of W. A. 'Ransom by the
voluntary and deliberate- .concurrence of all the parties concerned..
ahd, as it appears, from considerations 'of supposed- com"enience.
The claims Of the petiti9iHirs', moreoyer, as to their. husbands' inter-
ests,·rest "holly:nponc parol-te:i-tim:my,·s.lYeOllly some (\n.t!'iesupoiJ.
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the partnership books charging the individuals with certain moneys,
corresponding in amount with the shares of the consideration paid
as above stated, and some divisions of rents among them in similar
proportions; while the statute provides (2 Rev. St. p. 134:, §<6) thl'"t-
<':No estate or interest in lands, other than leases for a term not exceeding

one year, nor allY trust or power over or concerning lands, or in any manuel'
relating thereto, shall hereafter be created, granted, assigned, surrendered, or
declared, unless by act or operation of law, or by a deecl or conveyance in
writing, subscribed by the party creating, granting, assigning, surrendering,
or declaring the same, or uy his lawful agent, thereunto authorized by writ-
ing."

Under such circumstances, to hold that there was a resulting trust
in W. A. Ransom in favor of his associates in the purchase to the ex:-
tent of the proportion of the consideration paid by them, or that any
equitable estate whatever vested in them, would be to disregard and
nullify a statute which expressly enacts the contrary in 'Words as un-
equivocal as the English language affords. Garfield v. Hatmaker, 15
N. Y. 478.
The recent case of Hurst v. Harper, 14 Hun, 280, involved esson-

tially the same question, and it was there held that the person WllO
paid the consideration acquired no equitable estate in the premises;
and upon this view of the case no right of dower can be sustained.
Transactions like the one in question are liable to give rise to em-

barrassing questions, and the oral testimony as to the understanding
of the parties would be very likely to vary considerably, and honestly
so, according to the exigencies of the occasion; the leading and con-
trolling idea, doubtless, being, in the ,absence of any forecast of cir-
cumstances or definition of legal rights at the time of the purchase,
that the parties should all deal fairly and honorably by each other,
as co-owners, in proportion to the considemtion paid by each, and
with equal proportionate rights in the management and disposition of
the property, and with similar mutual responsiblities. Had the
bllilding been burned down, without insurance recoverable, and a
deficiency arisen upon the bond given by W. A. Ransom, he would
have expected the others to bear their share of the loss and deficiency.
Had the property been sold while the associates were solvent, each
would have claimed, and doubtless received, his share of the net pro-
ceeds. Had W. A. Ransom insisted on selling the property in oppo-
sition to the judgment or wishes of all the rest of his associates, that
would doubtless have been regarded as a breach of the original under-
standing; and in case of serious damage to the property by. fire, or
of its destru:otion, the question of selling or of rebuilding, and, if the
latter, then of the mode and manner, and of the necessary advances
of money or capital that purpose, would doubtless have involved
theassent and joint action of all the associates. The only legal view
of the relations of the parties which would afford any ncar approach
to a solution of the questions liable to arise out of the transaction in
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harmony with the testimony, and the presumed intention of the
ties, would be that of a partnership among the four associates them-
selves in the purchase, management, and disposition of this property;
although no such relation is claimed by either party to this
versy. Such a partnership may exist as to purchases of land, and be
supported by parol testimony only; and even in regard to a partictl-
lar transaction only, if such be the intention. Fairchild v. Fairchild,
64 N. Y. 471; Traphagen v. Bttrt, 67 N. Y. 30; Chester v. Dickerson,
54 N. Y. 1; Smith v. Danvers, 5 Sandf. 669. In that case, however,
the property, for the purposes of the partnership, is deemed person-
alty, and on the death of one of the partners does not descend to his
heirs in equity, but remains partnership assets in the hands of the
surviving partners till the partnership is wound up; and, as personalty,
in equity, it is not subject to dower. In either point of view, there-
fore, the husbands of the petitioners had no legal or equitable estate
of inheritance in the premises as realty, and the register's report
denying the petition should be affirmed.

MOFFITT v. CAVANAGH.

(GirCltit Court, S. D. New June 4, 1883.)

PATENTS FOR INVEKTIOXS-LETTERS PATENT Nos. 178,869 AND 209,826 CONSID-
ERED.
Claims 5 and 6, in letters patcnt No. 178,869, dated Junc 20, 1876, fer an

improvcd process for shaping a heel counter or stiffcner for beots and shoes,
and for improvements in machinery for the man\lfactnre of counters. and
claims I, 3, and 4, in letters patent No. 20!l,8:?6. dated Novcmber 12, 1878, for
improved machinery for the same object, issued to John n. lHo!'itt, held valid,
and thc unauthorized use of the improvcments thercin dcscribed by defendant
restrained, and an account of profits ordered.

In Equity.
Wm. A. Macleod and George Harding, for plaintiff.
TVm. S. LC'"&is and Lucien Birdseye, for defendant.

J. This is a bill in equity, based ufon the alleged in-
fringement by the defendant of letters patent No. 178,869, dated June
20, 1876, and letters patent No. 209,826, dated November 12, 1878,
each patent having been issued to the plaintiff as inventor. The first
patent was for an improved process for shaping a heel counter or
stiffener for boots and shoes, and for improvements in machinery for
the manufacture of counters; the second patent was for improved
machinery for the sJ.me object. •
The defendant was on July 17, 1876, by the plaintiff to

use two machines containing the improvements specified in No. 178,-
869. The license was revoked on August 7, 1878. In the spring of
1878 the plaintiff placed upon the machine the alleged improvements,


