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the conveyance at the time it was made could be a legal charge.
The deed was in law, therefore, a pure gift, although it might, and
did, result ultimately in diminishing the devise o the defendant un-
der the will. This devise was also a gift, which would have been
subject to the like succession tax had the law not been repealed.
As an “advance” the deed was a gift, and none the less so because a
subsequent gift by devise was thereby made so much the less. As
the defendant, on receiving this deed, parted with no present valuable
interest recognizable in law, and was not in consequence of the deed
subsequently deprived of anything to which or in which, at the time
the deed was made, he had any legal interest, right, or property, the
deed must be held to be within the statutory definition of a succes-
sion; and judgment is, therefore, ordered for $120, with interest and
costs. ,

In re GLEN IroN WoRrks, Bankrupt.!
(District Court, E. D. Pennsyltania. June 26, 1883.)

1. CORPORATIONS—INSOLVENCY—CAPITAL SUBSCRIPTIONS—LIABILITY OF STOCE-
HOLDERS— ATTACHMENT EXECUTION.

The capital subscriptions of an insolvent private corporation, subscribed by
stockholders, suhject to assessment cails by a board of directors, remaining
unpaid, and not called orassesse | by the directors, are I'abl: to judgment cred-
itors of the corporation, and may he scized as well hy writs of attachment ex-
ecution issued against the stockholders as by a cred.tors’ Lill.

2. BAME—SUBSCRIPTION NOTIES—ASSESSMENTS AND CALLS

Where the articles of association of a corporation provided for a capital stock
of 140,000, and stipu ated that the stockholders should give th ir notes, with-
out interes”, for their respe tive subscriptions,which notes should not be liable
at any time to an as essment for more than 50 per centum of their face, held
that, in case of insolvency, the whole capital subscribed was liable tocreditors;
and the corporation having become hankrupt after 20 per centun of the cap-
ital had been assessed and paid in, Zeld, that the stockholders were liable to cred-
itors for their respective proportims of the whole unpa.d amount subscribed.

3. SAME—BaxKk1UPTCY— LIEN OF PRIOR ATTACIIMENTS,

The corporation having been declared hankrapt, upon proceedings instituted
subse juently to the service of su -h writs of attachment execut on upon stock-
holders, and the unpaid capital having heen awarded to the assignee, without
prejudice to the rights of attaching creditors, and with provision for their in-
tervention, upon the intervention of the attaching crelitors, claiming the
amount of their jndgment out of the fund in the hands of the assignee, Aeld,

that the same was liahle to the Len of the attachmeats, and should be awarded
to the attaching creditors.

Exceptions to Register’s Report. ,

The subscription list or articles of association of the Glen Iron
Works, a corporation, provided, inter alia, for a capital of $140,000,
and the subscribers agreed to give iheir notes therefor without inter-
est; not to be liable at any time to an assessment of more than 50

1Reported hy Albert B. Guilbert, Esq., of the Philadelphia bar.
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per centum of their face, nor to an assessment of more than 20 per
centum within 18 months after organization.

The notes were in the following form:

One day after date prowmise to pay to the Glen Iron Works, or its
order, the sum of dollars, without defalcation, for value received.

This note is given for the full amonunt of subscription to tiie capital
stock of the said Glen Iron Works, and is subject to such assessiments, from
time to time, as the board of directors of the said Glen Iron Works may deem
necessary : provided, such assessments do not, in the aggregate, exceed 50 per
centum of the face of the above note, nor more than 2V per centum thereof
within 18 months from the date of thesame. All assessments made and paid
to be credited hereon. It is further provided that this note is without inter-
est; and that, in the event of the said The Glen Iron Works declaring divi-
dend or dividends out of any prolits made, the sume shall be credited hereon
in the proportion to which the number of shares of the capital stock standing
to name may entitle, until the full amonnt of the above note, by reason
of credits by assessments and dividends aforesuid, shall be paid, when the
same shall be returned to the subsecriber or legal representatives, and in liea
thereof a paid-up certificate of stock be issued.

L'he stockholders, upon the call of the directors, having paid in 20
per centum of the amount of their subscriptions, Wilson and others,
judgment ereditors of the corporation, having a judgment for $25,000,
on January 1, 1875, issued writs of attachment execution, and sum-
moned as garnishees the respective stockholders and subseribers to
the capital stock. An assessment of 30 per centum, in addition to
the 20 per centum already paid in, had been called by the directors,
but a rescinding resolution had been passed by the directors prior to
the issuing of the attachments. Subsequently proceedings in bank-
ruptey were instituted, and the corporation declared bankrupt. On
September 4, 1878, the whole amount of the unpaid capital was
awarded to the assignee, subject to the rights of the attaching cred-
itors, and with leave to them to intervene. See the elaborate opinion
of CapwarapER, J., Wilhur v. The Stockholders, 35 Leg. Int. 346.

The register, upon consideration of the claim of the attaching ered-
itors, reported that no lien existed by reason of the attachments, and
awarded the fund to the general creditors, whereupcn the attaching
creditors excepted.

P. K. Erdman, R. E. Wright, Jr., and R. C. McMurtrie, for the
attaching ereditors.

W. D. Luckenback and Edward Harvey, contra.

Botier, J. The point decided on the assignee’s petition was the
responsibility of stockholders for unpaid subscriptions. No distine-
tion was recognized between the 30 per cent., liable to assessment
under the article of association, and the remaining 50. The com-
pany’s insolvency being shown, the whole was declared due,—the
failure of the company to assess, being treated as immaterial. The
effect of outstanding attachments was not considered, the question
being expressly reserved, unprejudiced by anything done or said. As
the opinion filed shows, the decree rests upon the conclusion that
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unpaid subscriptions are assets, available for the payment of debts;
that while the company, during solvency, could recover only in pur-
suance of the articles of association, the limitations of this instru-
ment became inoperative when insoivency occurred; and this latter
fact appearing, and the entire amount being necessary to satisfy cred-
ttors, its payment should be required. The general subject is fully
discussed in the opinion; and little need be added to what is there
said, in disposing of the question now in hand. -

On behalf of the general creditors it is asserted that the garnishees
owned nothing when the attachments issued, that they were subject
to no liability whatever, and that there was nothing, therefore, upon
which the writs could operate. No other question is raised, and no
other will, therefore, be considered. ,

My judgment is againsi the position stated. The obligation of the
stockholders, enforced in the decree referred to, did not commence
with the decree. Ii arose out of the act of subscribing, and contin-
ued from that time. To the extent of his subscription the stock-
holder at once became, and thereafter remained, contingently respon-
sible. It was possible payment might never be required, but to all
who dealt with the company it was an existing obligation, liable to
enforcement when other means of payment should fail. The obliga-
tion (as respects creditors) was similar to that of guaranty. An
assessment by the company, or decree by the court, was required to
determine the necessity for resorting to it. If the company failed in
its duty to assess, when it should, the assistance of the court might
be invoked. Usually such assistance is invoked by bill. Why may
it not be by this statutory attachment? In every method of proceed-
ing (in such cases) the stockholder is treated as a debtor of the cor-
poration. The obligation is directly to it, though for the benefit of
creditors. Recovery, it is true, cannot be had without proof of in-
solvency; but this fact can as readily be determined in such pro-
ceeding, by attachment, as by bill. It need not be determined in
advance of the writ. The process will bind whatever is embraced in
the obligation, and upon proof of insolvency, recovery may be had.
As before stated, this fact can safely and readily be determined in
this proceeding. The attachment is of the nature of equity process,
and the practice under it embraces the amplest means of discovery,
and the fullest opportunity for administering justice to the parties.
I cannot doubt, therefore, that the obligation of the stockholders
might have been ascertained, declared, and enforced, in that proceed-
ing, nor that it would have been, had not the company gone into
bankruptcy, and thus transferred the inquiry to this court. I am at
a loss to understand what defense the garnishees, or defendant, could
have raised, with any prospect of success. The corporation being
insolvent, the money was not simply owing, but presently due. 1 do
not see any other question than the latter, that they could have pre-
sented; and this would have involved only the liability to immediate
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payment. Money owing under every description of contractual obli-
gation is subject to attachment. As before observed, the writ and
practice under it, are of the nature of equity process and practice,
devised for the purpose of reaching what a common-law writ will not,
and thus avoiding the necessity of resorting to equity proceedings
in such cases. I have said the company was insolvent. The fact
does not seem open to doubt. The unsatisfied judgments and out-
standing executions might well be regarded as sufficient prima facie
evidence of it; but subsequent events, and the investigation of the
court, put it beyond doubt. What constitutes insolvency, and how
it must be shown, under the Pennsylvania statute of 1836, relating
to execution, are not questions in this case; and what the courts of
this state have said on that subject is, therefore, unimportant. The
term “insolvency,” as here involved, signifies insufficiency of property
to satisfy creditors; and this fact may be shown by any evidence
that will satisfy the court, and, for the purposes of this case, at any
time while the money is undisposed of.

Whether, however, the company was insolvent and the money
presently due when the writs issued, I incline to think is unimportant.
If it was not due, this fact, I am disposed to believe, would not af-
fect the result. The liability, at least, existed, and this the writs
probably attached, entitling the creditors to recovery when the money
was subsequently declared due. This, however, need not be decided.

The denial of judgment in the assignee’s suits at law, and in Pat-
terson v. Lynde, 106 U. 8. 519, [8. C.1 Sup. Ct. Rep. 432,] was be-
cause of the absence of privity between the parties—without which,
of course, such an action would not lie. In Pattersonv. Sinclair, 2
Norris, 250, the supreme court of Pennsylvania recognizes the right
to recover by attachment under circumstances such as exist here.
I would refer also to Ogilvie v. Ins. Co. 22 How. 387.

The money covered by the attachment must be appropriated to
them.

1The Pennsylvania act of June 16, 1836, § 35, provides that an attachment sur
judgment may issue in the same manner and with like effect as in cases of foreign
attachment; and the act of June 13, 1836, relating to foreign attachments, pro-
vides for the attachment of the goods and chattels, lands and tenements, of the de-
fendant, in whose hands or possession soever the same may be.—[REP.
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In re Coox and another.
(District Court, 8. D. New York. July 5, 1883.)

1. BANKRUPTCY-—ASSIGNEE’S ACCOUNT FOR ATTO NEY’S CHARGES,
An assignce’saccount for moneys paid to an attorney for services not author-
1zed hy the court cannot be allowed beyonid what the evidence shows to be
reasonable, having reference to the amount and circumstances of the estate.

2. BAME—CONCEALMENT OF BaANkRrUPT'S EsTaTE.
It is the business of the assignee to make reasonable preiiminary inquiries as
regards the facts of alleged concealiient of the bankrupt’s property

3. BAME —ASSIGNEE CLAIMING FOT SERVICES AS ATTONNEY.
An attorney, in performing the ordinary duties of the assignee, cannot claim
from the estate compensation as for professional services.

4. BaM.i—EXPENSE IN SEARCINXG FOR Prorer7y,
An assignee cunnot be permitted to expead the chref part of the moneys
collected by him in the employment of an attorney to find additional property,
which results in nothing.

5. SAME—ALLOWANCE ForR ATTorNEY’S FEES.
Where in 1674 an assignee re. c.ved $1,250 upon sale of the bankrupt’s book-
accounts about two months after the a(lJuJ cation, and in 1883 presented his
account, in which $171.20 was charged for his disbu sements and $1,068.36 for
moneys p‘l'd to hisa torney for rxl]e%d services, none of which was ever author-
ized by the court, and the attornny being dead and no bill of items bLeing pro-
duced, and the tLStlm(!nv as to services being vague and general, 7Leld that
$300 only should be allowed for the attmnvv, and that the assignee should
account for the residue, with interest ——the mouey havisgbeen I by hiso va
business firm.

Objections to an Assignee’s Discharge.

Hoces & Morgan, for the assignee.

D. V. MecLean, for creditors opposed.

Brown, J. The assignee of the baukrupts in the above matter
applies for the approval of his account, and for his discharge, upon
the report of the register, to which objection is made on behalf of
the creditors. The entire receipts of the assignee amounted to the
sum of $1,250, derived from a single sale of the bankrupt’s book-
accounts, ot $6,500,made on the twenty-fourth day of November, 1874.
No other collections were made by the assignee from any source.
His charges against the estate, in the account presented by him, are
$1,294.86, being $44.86 in excess of his receipts. There has never
been any dividend to ereditors. The estate is debited $171.20 for
fees of the clerk, register, and marshal, and for advertising in the
various stages of the case. The residue of the debits is for moneys
paid to Mr. E. C. D. Kittredge for his services as attorney for the
assignee, as follows: June 13, 1874, $50; December 7, 1874, $250;
November 29, 1876, $368.26; December 16, 1876, $100; in all,
$1,068.36. The attorney died before the presentment of the assignee’s
account,

The bankrupts were copartners, doing business in this city, and
proceedings in bankruptcy against them were commenced by a peti-




