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pledge of such securities of other roads, but denies that it is about to
use them for such purposes, and alleges that it intends to use them
to pay its floating debt. It is said in argument that if the defend-"
ants should answer fully the interrogatories in the bill, the intention
to aid other roads would appear with mueh more definiteness. - This
may be true, but cannot amplify the bill for the present motion.
The information thus to be obtained cannot be made available until
it is had. These allegations as to intention and purpose of diverting
the funds of the corporation seem to be too meager and indefinite to
lay the foundation of a preliminary injunction upon, and, such as
they are, they are fully met by the denials of the answer. :
The purpose to raise money to meet debts, or for other corporate
uses, by pledge of these sureties, seems to be clearly within the scope
of the corporate powers, and lawful and proper. The corporation
has these securities not yet due. Whether it came by them by stretch
of its powers or otherwise, no question is made but that it owns them.
The bill proceeds upon the ground that it does. It owes debts, and
was created with the expectation that it would owe them, and has
implied power to raise money to pay them. It is not disputed that
it could sell these securities to raise money to pay its debts, and the
power to pledge them is included fairly in the power to sell for the
same purpose. Platt v. Union Pac. R. Co. 99 U. S. 45. The orator
does not appear to be entitled to have the corporation restrained
from raising the money by the pledge of the securities, for that seems
to be entirely lawful; nor to have it restrained from using the money
for outside purposes, for there is no sufficient allegation or admission
of any intention of doing so if not restrained. On the contrary, the
intention imputed is denied, and the whole equity of the bill, if any,
is denied. As the case now stands the orator does not appear to be
entitled to the preliminary injunction moved for.
_ Motion denied

Texas & Sr. L. Ry. Co. in Missouri and Arkansas v. Rust and
: another.

{Cireuit Court, E. D. Arkansas. April Term, 1883.)

1. REMOVAL oF CAUSE—JURISDICTION OF CIincriT COURT, WHEN ATTACHES.
. Upon filing the required petition.and bond, in- a state court, in a cause re-
“movable under the act of congress, the jurisdiction of the state court ceases,
" and that of the circuit court immediately attaches. The entering of a copy of
the record in the eircuit court is necessary to enable the court to proeeed, but
- its jurisdiction attaches when the requisite petition and.bond are filed in the
‘state court. B o e
2. SAME—FILING oF RECORD—TIME. o o
The act of .congress requires the ‘party removing.the cause to file a‘cnpy of
the record on the first day of the next session of the circuit court occurring after
the removal, ~But it may be filed by either party before that time; and when
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filed, and upon due notice, the circuit court will make such interlocutory orders
in the case as may be necessary to preserve the property or protect the rights of
the parties.

3. SamMe—M)TioN MADE IN STATE COURT—RECEIVER—INJUNCTION.

Where an injunction is granted and a rece.ver appointed by the state court
without notice to the defendants, and no motion to di solve the injunction and
discharge the receiver is made and acted upon in the state court before the
removal of the cause, such motion may be made and heard in the circuit court,
upon due notice to the plaintift, at any time after the record in the case is filed
in that court. .

4. SPECIFIC PERFORMANCE—W HEN DECREED.

Before a court can decree a specific performance of a contract, the party seek-
ing the rclief must establish his right thereto by satisfactory evidence, aad this
can only be done oun the final hearing of the cause.

5. SAME—CASE STATED.

The plaintift railway company entered into a contract with the defendants
for the construction by the latter, for the former, of a railroad bridge across
the Arkansas river.  Differences arose between the parties as to their respect-
ive rights under the contract, wh ch resuited in stopping work on the hridge.
The plaintiff thercupon filed a biil, asking the court to take pos e=sion of the
defendants’ plant an:d complete the bridge, with funds to be furnished by the
plamntiff ; leaving all questions of difterence between the parties for future
settlement or a.djadication.  /leld, that the court had no power to seize and
use the defendants® plant, and that it would not undertake the wotk of com-
pleting the bridge.

On the twenty-second of April, 1882, a contract was entered into
between the plaiutiff railway comnpany and Rust & Coolidge, the de-
fendants, for building a railroad bridge across the Arkansas river.
Toe defendanis were to complete the bridge by the first of November,
1882, and were to receive therefor the sum of $305,000, to be paid
on “pro rate monthly estimates, ninety per cent. thereof to be paid
during progress of the work, upon material furnished and work per-
formed, and balance due upon completion thereof.”

The contract contains this provision :

_“In case of non-completion of the bridge upon November 1, 1882, or of pro-
viding a crossing for trains Ly said date, then, in such event, the sum of
81,000 per week, for the period of tine such completion or provision for cross-
ing of trains is delayed, shall be deducted from said contract price; and in
like manner, should the bridge be completed at an earlier date than Novem-
be}' 1, 1832, then, in such event, the sum of 31,000 per week shall be added to
said contract priee for the period by which said fixed date of completion shall

be anticipated.”

. Rust & Coolidge entered upon the work of building the bridge, but
it was not completed the first of November, and is not yet completed.
The defendants continued to work on the bridge, and their monthly
estimates for work done and materials furnished were honored and
paid by the railway company down to and including the month of
April, 1883. The total amount thus paid by the railway company
to the defendants under the contract was $248,000.

. The May estimate for work done and materials furnished, amount-
ing to $15,932.58, after deducting the 10 per cent., the railway com-
pany refused to honor. In a letter of the defendants of June 29,
1883, they state that unless the differences between the parties are
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adjusted at a proposed conference, “we shall, upon Saturday, July 7,
1883, stop or suspend work upon the Arkansas river bridge until a def-
inite understanding is reached.” A conference took place between the
president of the railway company and the defendants at Pine Bluff on
the sixth of July, 1883. They were unable to reconcile their differ-
ences, and on the same day the plaintiff brought suit, by attachment,
in the Jefferson circuit court against the defendants for $35,000, be-
ing $1,000 per week for the number of weeks that had elapsed since
the first of November, 1882, and caused the defendants’ plant at the
bridge, consisting of machinery, tools, houses for hands, camp, camp
equipage, and provisions to be attached. The next day the plaintitf
filed a bill against the defendants on the equity side of the Jefferson
cireunit court, setting up, in substance, that the road was completed
and ready for traffic, and that the running of trains thereon was only
prevented by the non-compietion of the bridge; that the bridge could
be completed in 20 or 30 days; that the defendants had been paid
the full contract price for bailding the bridge, counting as part pay-
ment the weekly forfeiture of $1,000 for 35 weeks; that at the con-
ference between the president of the railway company and the de-
fendants, the day previous, the latter demanded of the plaintiff, as a
condition of going on with the work, a release from all claims for
damages by reason of the delay in the completion of the bridge, and
also $20,000 for extra work and materials, and threatened, if these
demands were not acceded to, to stop work on the bridge and remove
their plant out of the state; and that plaintilf believed they would
carry their threat into execution, unless restrained; that the plant
for the coustruction of the bridge was of such a character that, if re-
moved, it would cost a large sum of money and take months to re-
place it; anl that the plaintiff and the public were deeply interested
in a speedy comnp'etion of the bridge, to the end thit the railroad
might be opened for traffic. The bill concludes as follows:

“The plaintiff is willing to pay into the registry of this court such sum as
shall be necessary for the completion of sald work, if stieh court shall order
and direct the progress of the work by a receiver appointed by the court. The
preinises considered, the plaintift prays for process according to luw that the
said defendants, their ageuts, servants, or employes, and all other persons, Le
restrained and enjoined from destroying, injuring, or interfering with, or re-
moving, said tooss, machinery, or appliances necessary to said work. or the
muaterials used therein; and that a receiver be appoiitel by the court to take
charge of said work, and the material, fixtures, and tools used therein, and
proceed to carry out and complete the saie in accordance with the specitica-

tions thereof, and for said purpose be fully authorized to employ men and la-
bor, and use the touls of defendant therefor,”

Upon filing this bill, without notice to the defendants or their
agents, the state court made an order enjoining the defendants from
taking possession of, using, or in any manner interfermg with their
plant at the bridge, and appointing a receiver “with full power and
authority, so far as possible for him to do, to carry out and execute
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in full, and according to the specifications thereof, the contract be-
tween the plaintiff and defendants in relation to the building of said
bridge, and for said purpose he is hereby authorized and empowered
to take charge of and use all material now in the vicinity of said
work, together with all the tools, machinery, or other appliances nec-
essary to the work thereon, offices and houses for hands, kitchen and
dining-room furniture,” and concludes with an order to the sheriff
to turn over to the receiver the defendants’ plant in his custody on
the writ of attachment. The order does not state from what source
the receiver is to obtain funds to carry on thé work. On the ninth
of July the defendants filed in the state court their petition and bond
for the removal of the cause to this court, on the ground of the citi-
zenship of the parties. The record in the case was filed in this court
on the twelfth of July, and afterwards the defendants, upon due no-
tice to the plaintiff, moved to dissolve the injunction and discharge
the receiver. Thereupon the plaintiff moved for leave to amend its
bill, which leave was given, and an amended bill filed accordingly.
The amended bill sets out at length the contract and correspondence
between the parties; repeats the allegations of the original bill, with
some variations of statement and addition of detail; alleges that the
defendants, in making their proposal and estimates for the building
of the bridge, included in the same the value of the use of the plant,
tools, and machinery required to be used by the defendants in the

- construction of the bridge, and that the estimates that were made
from time to time included the value of the use of said plant, and en-
titled plaintiff to the use of said plant until the completion of the
bridge; that at the Missouri and Texas state lines the plaintiff’s road
connected with roads in these states, making the road in this state a
connecting link in a continuous line extending from Gatesville in
Texas to Cairo, Illinois, a distance of about 750 miles, and that as
soon as the bridge is completed so that trains can cross thereon, the
United States mail will be carried over the whole of said line; that
the bridge is so nearly completed that the same can be finished in*
20 days, at an expense of not more than $10,000, “in connection
with the use of the materials, tools, machinery, and plant now at said
bridge,” but that if defendants are allowed to remove their plant the
bridge cannot be finished in a less period than six months, and at a
cost of not less than $50,000; that plaintiff “is willing to pay and
indemnify the defendants from any and all loss which they may sus-
tain by reason of the institution of this suit, if wrongfully brought,
and the use of the plant and property of the defendants by the re-.
ceiver in the completion of said bridge.” The bill does not allege
that the defendants are insolvent. The defendants have filed ‘an an-
swer to the original and amended bill, in which the delay in the con-’
struction of the bridge is stated to have arisen from sickness of”
laborels—partxculmly skilled laborers, whose places could not' be
supplied,—from bad weather, repeated and unlooked-for floods in the’
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river, and other causes of like nature; that from these and like
causes the plaintiff was delayed in the construction of its road, and
liad no use for the bridge down to the time of the institution of this
suit; that plaintiff never complained at the delay in the construetion
of the bridge, and paid the monthly estimates for work and material
promptly down to and including the April estimate, and that it waived
the weekly forfeiture of $1,000 for the non-completion of the bridge
after the first of November; that the whole of the May estimate was
due to them, and that plaintiff’s refusal to pay same was without ex-
cuse or justification; that there is a large sum due defendants for
extra work and materials; that defendants did not stop work on the
bridge of their own will, but that the work was stopped by the levy of
the plaintiff’s attachment on the defendants’ plant; that defendants
did not intend to stop work after their interview with the president
of the company, and that at such interview they did not threaten to
stop work on the bridge and remove their plant unless the plaintiff
would release all damages for non-completion of the bridge and pay
them $20,000 for extra work; denies that the defendants or any of
their agents, with their knowledge and consent, injured or damaged
the plant or materials for the bridge in any way; and denies that
plaintiff has paid for the use of defendants’ plant, or is entitled to the
.use and possession thereof. ,

Several affidavits were filed in support of the answer.

H. K. & N. T. White, Phillips & Stewart, and John McClure, for
plaintiff. ' AN

M. L. Bell and U. M. & G. B. Rose, for defendants.

Cavpwerr, J. It is settled that upon filing the required petition
and bond in the state court, in a cause removable under the acts of
congress, the jurisdiction of the state court ceases, and that of the
cireuit court of the United States immediately attaches. The en-
tering of a copy of the record in tl:u eircuit court is necessary to
enable that court to proceed, but its jurisdiczion attaches when the
Tequisite petition and bond are filed in the state court. Nat. Steain-
ship Co. v.. Tugman, 106 U. 8. 118; [S. C. 1 Sup. Ct. Rep.- 58;]
Lailroad Co. v. Koontz, 104 U. 8. 5. ’

The act of congress requires the party removing the cause to file a
copy of the record on the first day of the next session of the circuit
-court occurring after the removal. But it may be filed by either
rarty _before that time. And where any order or direction of the
court 1s necessary to preserve the property in litigation, or protect the
rights of the parties before the next session, the court will grant leave
to either party to file the record, and will make such interlocutory
orders as the case seems to require, aud as it would have power to
make between the commencement of an action originally brought in
that court and the term at which it could be tried. Section 6 of the
act of March 8, 1875, provides that the circuit court shall proceed
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in a removal cause as if had been originally commenced in thaf
court, “and the same proceedings had been taken in such suit in said
circuit court as shall have been had therein in said state court prior
to its removal.”

Undoubtedly, if this cause had been commenced in this eourt, and
an injunction granted and a receiver appointed without notice, the
court, upon notice to the plaintiff, would have heard a motion to dis-
solve the injunction and discharge the receiver before the term at
which the case would be triable.

If this cnuse had remained in the state court, the defendants would
have had the right to make this motion and had it determined before
the term to which the writ was returnable.. Gantt, Dig. §§ 3477-
3480,

But the defendants were not bound to make the motion and sub-
mit it to the determination of that court. If they had done so, and
that court had denied the motion, and they had then removed the
cause, this court would not have entertained the motion on the same
record until the trial term. Hot Springs Cases, MS. Op.

But the injunction having been granted, and the receiver appointed
without notice to the defendants, and no motion to dissolve the in-
junction and discharge the recciver having been made in the state
court, such motion may be made, upon notice to the plaintff, in this
court at any time after the record is filed. Dillon, Rem. § ¥0, p. 99;

- Mahoney Mining Co. v. Bennett, 4 Sawy. 289.

In disposing of the motion before the court it is not nceessary to
determine whether a court of chancery will, in any state of case, un-
dertake to enforce specific performance of a contract to build a
railroad bridge. The plaintiff’s bill is not one for specific perform-
ance of the comtract to build the bridge. The bill is an anomaly in
equity pleading. No precedent for it has been produced, and it is be-
lieved none can be found. It is not framed to secure a spacific per-
formance of the contract by the defendants, nor to settle tlie eontro-
versy between ihe parties. Whether the plaintiff waived the right to
the 21,000 per week after the first of November; whether the defend-
ants were entitled to be paid the May estimate; and whether they
are entitled to reccive anything for extra work and materials,—are
matters which are material and necessary to be determined before
specific performance of the contract eould be decreed, if, under any
circumstances, a court of equity would undertake to enforce specific
performance of such a contract; and yet all these disputed questions,
the determination of which would be absolutely essential before it
could be known whether the plaintiff was eutitled to the aid of a court
of equity to enforce specific performance of the contract, are by the
bill in terms left to be determined after the court has taken it upon
itself to seize the property of the defendants and complete the bridge;
and then these questions are not to be determined in this suit, but in the




TEXAS & ST. L. RY. CO. ¥. RUST. 281

suit at law already pending, and such other suits as may hereafter
be brought, or by convention of the parties, or by arbitration. The
exact language of the bill on this point is that—

¢ The plaintiff is willing to waive for the time being all questions and differ-
ences in relation to the construction to be placed upon the said contract be-
tween the complainant and the defendants, as well as the amount that may
may be due from one to the other, aund hereby proffers to advance this court,
or to the receiver hereinafter prayed for, such a sum of money as will fully
pay for the completing of said bridge, leaving all questions of differences
belween the complainant and the defendants to be hereafter settled without
prejudice to the rights of either of the parties hereto, by compromise, arbi-
tration, or in due course of law, as the said parties may elect.”

It is an elementary principle of equity law, that, before a court can
decree a specific performance of a contract, the party seeking such
relief must establish his right thereto by satisfactory evidence, and
this can only be done upon final hearing of the cause. It cannot be
done upon an ex parte statement, and without notice to the party
against whom the relief is songht. In this case, as it stands, there
is nothing from which the court can form any opinion to the merits
of the case. There is no evidence on the essential points of differ-
ance-—nothing but the opposing statements of the parties. If, as
claimed by defendants, the plaintiff waived the weekly forfeiture, and
they are entitled to compensation for extra work and labor, then they
were entitled to have the May estimate honored, and the party in
default is the plaintiff. So far from asking that the defendants be
required to specifically perform the contract on their part, the court
is asked to take from them their tools, machinery, camp, and camp
equipage, and enjoin them from doing anything in the premises.

Stripped of its irrelevant and declamatory statements, the case
made by the bill is this: That the plaintiff and defendants have a
misunderstanding as to their respective rights under the contract for
building the bridge; that the materials are on the ground to complete
the bridge, and that with the use of the defendants’ plant—consist-
ing of machinery, tools, and camp equipage—it can be completed in
a short time; but that without the use of this plant the completion
of the bridge will be much delayed and its cost enhanced, to the great
damage of the plaintiff and the inconvenience of the public; and that
the use of the defendants’ machinery and tools is absolutely necessary
to avoid the delay and damage to the railroad company and disappoint-
ment to the public. Upon this showing, an injunction is prayed
against the defendants, enjoining them from using or taking possession
of their machinery, tools, and entire plant used in carrying on the work
on the bridge; and the court is asked to take possession of this plant,
and go forward with the work and complete the bridge “in accordance
with the specifications;” the plaintiff generously promising to furnish
the means to discharge the pecuniary obligations incurred by the
court in carrying out the enterprise, and also offering to give a Lond
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to pay the defendants the value of the rént of the tools during the:
time they are used- by the court. It is the defendants’ plant for:
building the bridge, and not the materials which enter into the con-
struction of the bridge, which the court is asked to seize and use. The
materials for the bridge belong to the plaintift; the plant to the de-
fendants. What authority has a court of chancery to seize and use.
the property of one citizen for the benefit of another, without a trial
or a hearing? No exigency of a railroad company, and no consider-
ations of publlic convenience, however great, will justify the act to
the law.

If the necessities of the plaintiff, and the public necessity, will
warrant the seizure and use of the defendants’ tools and machinery,
it is not perceived why the same considerations would not make it
the duty of the court to seize and use the tools of other citizens, or
the mules of the neighboring planters. Courts possess no such ab-
solute and despotic power over tie property of the citizen. The eit-
izen cannot be deprived of his property or its possession “without
due process of law,” and a simple bond to pay the owner the value
of a forced loan of his property is not the equivalent of the due pro-
cess of the law contemplated by the constitution. Ineffect, the court
is asked to compel a forced loan of the defendants’ tools, machinery,
and camp equipage, and when it secures possession of them it is
asked to use them in completing the bridge, and to appoint an agent

_for that purpose. A receiver is the agent of the court; he is an offi-
cer of the court, and his possession is that of the court. He is not
the agent of either party, and neither party is responsible for his mis-
feasance or malfeasance. And for this reason courts should not as-
sume to place the private property of the eitizen, or the conduet of
his business, in the hands of a receiver, except where both the right
and the necessity to do so are clear.

Courts are poorly adapted to the business of building railroad
bridges. If not properly constructed, the most serious consequences
to life and property are likely to result. Their proper construction
requires a high degree of engineering skill, which this court does not
possess. Any conrt which engages in the business is liable to com-
mit grave mistakes, and inflict great wrong and hardship, for which
the injnred parties will have no redress; for the errors and mis-
takes of the court, though they may ruin a citizen, are placed in the
category of injuries produced by the law, and for which the law fur-
nishes no redress. Certainly no court ought to engage in the busi-
ness, when it would have to resort, in the beginning, to the exercise
of such questionable powers to get the tools to carry on the work.
It is obvious that the sole object of the bill in this case is to obtain,’
thrqugh the agency of the court, the use of the defendants’ plant’
until the bridge can be finished. If the court should contir ue the.
forced loan of the defendants’ tools and complete the bridge, it would
have to settle with the plaintiff for the money recéived, and there
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_this' case would:end, leaving every question is dispute between the
. parties where it stood when this case was begun. This would be pro-
ceeding by inversion. The method has too much the air of that pro-
.ceeding by which a man is first hung and tried afterwards to find
favor in a court of equity.

Let an order be entered dissolving the injunction and discharging
the property from the custody of the receiver, and requiring him to
‘return the same to the officer or person from whom he received it,
and to pass his accounts in the master’s office without delay.

wee City of Clhicago v. Hutchinson, 15 FED. REP. 129; Glover v. Shepperd,
Id. 833: Phaniz Mut. Life Ins. Co. v. Walrath, 16 FED. REP. 161; Public
Grain & Stock Bxchanye v. Western Union T'el. Co, Id. 289.-—[ED.

Tice v. Scaoor-Dist. No. 18, Apams CoUNTY, NEBRASKA.
(Circuit Court, D. Nebraska. August, 1883.)

"1. Crrcurr CounrT—CHANCERY JURISDICTION—STATE STATUTE—NEW TRIALS,
The statute of Nebraska, regulating the practice of the state court in deter-
mining applications for new trials, is not binding upon the circuit court of the
United States when exercising its chancery jurisdiction; and the limitation in
the state statute which forbids the state courts to grant new trials after one
year, so far from being a limitation upon the circuit court, sitting in chancery,
may be the very ground of its jurisdiction; especially where the facts which
make it proper that the judgment should De set aside have heea fraudulently
sccreted until the year has passed.
z. SAME—JURISDICTION, 110 CONFERRED.

The chancery jurisdiction of the circuit court is conferred by the constitution
of the United states and the acts of congress, and is not derived from or limited
by state laws. ‘T'he rules governing its exercise are the same in all the states,
and are according to the practice of courts of cquity in England, as contradis-

- tioguished from Courts of law.
3 SAME—BTATE STATUTES OF LIMITATIONS.

Federal courts of equity usually follow by analogy state stfltutcs ol limita-
tions, but they will not do so when the effect of such a statute in any case is to
limit their general chancery ]arh(x iction; and altliough a state statute of lim-
itations may make no exception in favor of a party who is preveated from
suing by reason of a concealed fraud, they will enforce such an exception be-
cause it is a partof the chancery law as administered in those courts, which the
state cannot change.

4. NEW TRrian—PowER or Cmaxcery COURT 1O DECREE.

It is a general principle of law that a court of chancery may decree a new

trial after the courts of law are barred by lapse of time from so doing.

On Rehearing.?

Bill in equity bxourrht to set aside a ]udnment at law in this cou1t
and for a new trial upon the ground of surprise at the trial, and newly-
discovered evidence. The original suit was brought hy the plaintiff
to recover judgment upon certain bonds alleged to have been issued

1Zce S. C. 14 Feo. Rer. 886.



