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Tre Cannma. (Two Cases.)
 (District Court, S. D. New York. June 26, 1883.)

. CoLristoN—CANAL-BaRrGE.

1f a canal-boat, atter being assigned a berth within the slip, is moved so as
to project beyond the pier, and there left with no one on board, it is at her own
risk of collision with other vessels making a landing.

2. SAME—DAMAGES.

The steamer C., in making a landing at the pier below, having struck the
bows of the canal-boat in rounding about, %eld, she was also chargeable with
fault, as there was room for her to land without coming up so far as the canal-
boat ; and the damages of the collision were divided. i

3. BAME—SET-OFF. :

Where the owner of the cargo recovers his whole damage from one of two
vessels in fault, the vessel sued may set-off in another suit between the owners
of the two vessels, tried at the same time, the one-half of the damage to the
cargo which ought to be paid by the otler vesscl

In Admiralty.

J. 4. Hyland, for libelants,

Butler, Stillman & Hubbard, for claimants.

Broww, J.  The libels in the above cases were filed by the owner
‘of the canal-boat Charles T. Redfield, and by the owners of the 223
tons of coal on board of her, to recover their respective damages from
the sinking of the canal-boat by a ecollision with the steam-boat
Canima, about 11 a. 3. of the twenty-seventh of August, 1880.

The weight of evidence shows that the canal-boat, though pre-
viously assigned by the harbor-master to a berth wholly within the
slip on the north side of pier 48, North river, the afternoon before,
had been moved further out that morning by her captain, prepara-
tory to discharging the coal, and that at the time of the collision she
was lying on the north side of the pier, with her bows projecting some
10 or 15 feetf into the river beyond the end of the pier. The Canima
had come up the river with a strong flood-tide and a southerly wind,
and was preparing to land at the scuth side of pier 47, bows out.
For that purpose a line had been cast from her starboard quarter and
made fast to the end of pier 47, and as she drifted up slowly with the
tide, and with her engines reversed, the bluff of her starboard bow
struck, or rubbed against, the starboard bow of the eanal-boat, caus-
ing the latter to sink almost immediately. No one was aboard the
‘canal-boat at the time, and the steamer’s hail to move, or loosen her
lines, were therefore unheeded. The witnesses from the steamer say
that the blow was only the ordinary rubbing of vessels against each
other in such ecircumstances, and that the canal-boat sank only
because she was old, and too rotten to withstand the ordinary pres-
sure. The canal-boat was 12 years old, and had been extensively
repaired, except her bow and stern. That hails were given to the
canal-boat to move, or loosen her lines, leads to the inference that
the collision was not a mere rubbing or pressure, but was some-
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thing of a blow. I do not think it necessary, however, to determine,
uapon the meager evidence before me, tlie question of the soundness of
the boat. , '

The evidence shows that the Canima might and shoutd have avoided
the canal-boat altogether, although the latter projected beyond the
pier. The Canima, to effect her landing, was under no necessity of
going up so far as the canal-boat lay, as is shown by the distance
between the piers as compared with her own length,—in this respect
differing from the case ol The Cornwall, 8 Ben. 212; and it is clear
that earlier and more effective backing would easily have prevented
the collision. She cannot, therefore, be held free from fault.

But the canal-boat is also chargeable with negligence contributing
to the collision fromn the position which her own captain voluntarily
assumed ; her bows moved out beyond the pier, after having a berth
wholly inside the slip. This position was one of peculiar exposure
to just such collisions, and has repeatedly been adjudged to be a fault,
wheun voluntarily and unnecessarily assumed. Z'he Bultic, 2 Ben.
452; The Cornwa'l, supra; The Avid, 3 Ben. 434. After being once
sufely located inside the slip, she had no right to move her bows so
as to projeet outside, except at her peril. In the case of The Nellie,
7 Ben. 497, the elevator was intentionally swung by the tug against
the barge, and consequently at the tug’s own risk.

In addition to this, the canal-boat was left fastened 1n tnis exposed
situation with no one on board to render any aid in averting threat-
- ened danger. There was negligence, therefore, in both respects; a d
Grimes, the owner ol the eanal-boat, is, therefore, entitled to but half
his damages, with costs.

Dunecan, the owner of the eargo, is entitled to recover his whole
damag es, with costs, as in the case of Te Atlas, 93 U. S. 302. But
as thie steam-ship, in paying the owner of the cargo, sustains dam-
age to that amount, ste is entitled on payment to offset this against
the luss recoverable by the owner of thr canal-boat, so far as that
will go; or, what eomes to the same thing, the steam-boat may
charge against the sum payable to the owner of the canal-boat, the
one-half of the damages to the cargo; which the latter ought by rea-
son of his negligence to pay for the cargo, as in the case of The
Lleanora, 17 Blatehf 83, 105. The C. I1. Foster, 1 Fep. Rep. 783;
Leonard v. Whitwill, 10 Ben. 638, 658; duantic Mut. Ins. Co. v.
Alexandre, 16 Fep. Rer. 279.

A reference may be taken to compute the -amount.
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Leo v. Unioxn Pacrrie Ry. Co. and another.
(Cireuit Court, 8. D. New York. July 5, 1883.,

1. RevMovan or Cause—Rev, St. § 639—AcT or March 3, 1875, § 6.

The act of March 3, 1875, § 6, refers to the stags of the proceedings in the
suit at which the proceedings in the circuit court are to commence, rather than
to ihe form, force, or eifect of the pleadings in the ca ise previously had, leav-
ing the provisions of Rev. St. § 639, in force as to them; and if the p eadings
are in form, and verified, so as to be regn’ar and valid in the state courts, the in-
tention and effect of the statute and rules would seem to be that they are to be
taken to be so on reaching the federal courts in cases of removal.

2. Surr BY SrockHOLDER—EQUITY RULE 94,

Equity rule 94 appl es only to bills brought by a stockholder against a cor-
porat.on and others, ¢ founded on rights which may properly be asserted by
the corporation,’” and does not apply to a suit brought by a stockholder, not
s founded on such rights,”” against a corporntion to 1estrain corporate action,
and against the president for discovery merely.

3. MoTION FOR INJUNCTION-—AFFIDAVITS,

On motion for a preliminary injunction, the case, with its grounds for relief,
must be made by the bill itself, and the scope of the bill canaot be enlarged by
atlidavits fi.ed.

4. CorroraTioN—PoOWER To Pr.EDGE SECURITIES FOorR DEBT.

The power of a corporation to pledge securities owned by it for the payment

of its debts is included in the power to sell such securities for that purpose.
5, InyuncrioN DENIED.

In this case the averments of the hill are too indefinite to entitie complainant

to a preliminary injunction as moved, and the motion is accordingly denied.

In Equity.

George Zabriskie, for orator.

John F. Dillon and Artewnus II. Holmes, for defendant.

WugeeLer, J. This suit is brought by the orator as a stockholder
in the defendant corporation, of which the other defendant is presi-
dent, to restrain the corporation from raising money on its bonds
secured by a pledge in trust of the securities of other roads held by
it, to aid in the construction and operation of connecting roads not a
part of its own lines. There is a motion for a preliminary injunc-
tion, which has now been heard. Tle defendants make question in
advance of the merits of the case as to whether it is brought within
the requirements of the ninety-fourth rule in equity. The suit was
commenced in the state court and removed into, and copies of record
have been entered in, this court. Section 639, Rev. St., provides,
with reference to suits removed like this, that—

“When the said copies are entered as aforesaid in the circuit court, the
cause shall proceed in the same manner as if it had Leen brought there by
original process; and the copies of pleadings shall have the same force and
effect, in every respect and for every purpose, as the original pleadings would

have had by the laws and practice of the courts of such state if the cause had
rewained in the state eourt.””
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