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Tue War. MurTacr. ,
{(District Court, 8. D. New York. ' June'19, 1883.)

. L. Toe AXD Tow—NEGLIGENCE—UNSEAWORTITY BoATS. Sl

Where boats in a tow, by their condition and their loading, are obvionsly
unfit to encounter the perils of a proposed trip, the owners of the tow and of
the tug, both concurring in the trip, should be held liable in case of loss or
damage.

2. SaME—Trrps oF LxTnA JIsZARD. .

The above rule does not necessarily apply to all trips, about New York bay,
of opcn-deck coal-barges, but only to trips under circumstances of evident
harard. ) :

3. SAME—OWNER OF GooDs CIIARGEABLE WITII KNOWLEDGE.

The owner of goods is legally chargeable with knowledge of the obvinus gén .
eral character and description of the vessel in which his goods are shipped;
and if he employ a boat obviously unfit for the trip, and loss happen thereby,
as against third persons also charseable with negligence, e can recover but
half his damages.

4. SaME—SHIPPER OF COAL.

An owner of coal, shipping it on board an open noat, has a right to assume
that necessary care and caution will be exercised, both by her owner and by
the tug, in not going out in hazardous weather; andif the latter do so, and the
owner of the coal is not privy nor consenting thereto, he may recover of either

) ‘his whole damage,
8. BaME—Rmopran Lavw. ]

Though under the Rhodian law the shipper put gooas on an o1d vesse! at his
own peril, by modern law he is protected by animplied warranty of seaworthi-
ness; and, as'against third persons, he can recover his full loss, unless her un-
fitness were actually known to him, or was a matter of such general notoriety
that his knowledge or negligence is presumed. '

6. SamE—AcTION FOR DayMicEs—FoRMER Surr A Bar.

The owner of a vesscl, in case of injury to the vessel and cargo, may main-
tain an action for damage to hoth against another vessel causing. the injury;
and after the latter has been once arrested, and given bail for the whole dam-
age, if the owner of the cargo afterwards cause all claim on his account to be
withdrawn from the suit, he cannot, ordinarily, again maintain an action
against the same vessel ¢n rem, and arrest her a second time for the same dam-
age.

7. BAME—AGREEMENT NOT TO SUE—SECOND SulT IN REM.

But where an agreement was made with the owner of the cargo that he would
not bring suit, but that his claim should be settled according to the event of a
suit of the owner of ihe vessel injured, and pursuant thereto he withdrew his
claim as sooun as he dizcovered that it was embraced in the other suit, keld,
that he might afterwards maintain a second suit in rem pursuant to the agree-
ment.

In Admiralty.

Beebe, Wilcox & Hobbs, for libelant.

E. D. 3McCarthy, for claimants. .

Browx, J.  The libel in this case was filed by the owner of two
cargoes of coal, on board the barge J. Stackpole and the barge A. J.
Servis, to recover damages for the loss of the coal through the sink-
ing of the barges on the twenty-ninth of November, 1879, on their way

“from Port Johnson to New York, in tow of the steam-tug William
Murtagh. The two barges were part of a tow of 10 boats which left
the “Stakes” near Port Johnson at about 2 o’clock p. ., forming
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three tiers, with four boatsin the first two tiers and two in the third.
The J. Stackpole was the outer boat on the port side of the front tier,
and loaded with 225 tons of buckwheat coal. The A. Servis was
loaded with 212 tons of chestnut coal, and was the second boat from
the port side of the second tier. When the tug started from the
“Stakes” the wind was blowing at the rate of about 21 miles an hour.
Af.er coming vut in the bay, the water was fouund to be rough, and
when near Robbins Reef the boats became filled with water so that
they had to be cast off, and shortly sunk. The Stackpole bad no
cover upon her hatches and had coal upon deck. The Servis was
a western open boat. The canse of their sinking was taking in so
much water through the open decks in the rough weather.

In the case of Mason v. The Win., Murtaugh, 3 Fep. Rep. 404, the
libelant, who was the owner of the J. Stackpole, brought suit to re-
cover for the loss of that boat and her cargo. The facts in regard to
the Stackpole are stated in the opinien of my learned predecessor,
and need not be here repeated. The present case is submitted upon
the same testimony, with some additions in regard to the A. Servis.
In the former case it was held that the Stackpole, by reason of her
open hatches and coal on deck, was unfit and unseaworthy for the
trip across the bay in the state of the wind and tide then existing;
that this unfitness and unseaworthiness were perfectly obvious and
presumably known both to the owner of the boat and to the pilot of
. the tug; and that it was negligence in each to undertake the trip in
the weather then existing; and a decree was ordered in favor of the
libelant for one-half the damages.

As to the facts the same conclusions must be drawn in the present
case as in the former; and the prineiple of the decision then made,
that both the tug and tow, under such circumstances, are in fault,
has since been repeatedly followed in this court and affirmed in the
circuit.  The Wm. Cox, 3 Fep. Rer. 645; 8. C. affirmed, 9 Fep. Rer.
672; Connolly v. Ross, 11 Fep. Rep. 342; The Bordentown, 16 FED.
Rer. 270.

The obvious unfitness and unseaworthiness of the A. Servis were
even greater than in the case of the Stackpole. The Servis was
wholly open from bow to stern; she had neither railings nor coam-
mngs, and was loaded within 15 to 18 inches of the water. She was
also an old boat, and when she sank, broke apart, and, freed {rom
the eoal, came up in pieces. As respects both boats, therefore, the
tug must be held responsible for negligence in undertaking the trip
under the circumstances of that day.

As the owners of the boat sunk could recover but half their dam-
ages, 1t 1s urged that the libelant, who was the owner of the coal on
both boats, can recover no more, on the ground that he is chargeable
with similar negligence in shipping his coal on board of such boats
for such a voyage. It must be admitted, I think, that a shipper is
legally chargeable with knowledge of the obvious general character
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and description of the vessel on which his goods are shipped. If he
does not personally attend to the loading of his goods on board, he
intrusts that service to some one who must be held legally to repre-
sent him in shipping them; and the obvious kind, quality, or condi-
tion of the vessel on which his goods are shipped, whether steamer or
sailing vessel, whether open decked or closed, whether a ship or a
scow, must be deemed to have been observed and known by the agent
who represents the owner of the goods, and therefore legally brought
home to the knowledge of the latter. In this respect transportation
by water differs from carringe by land, where the bailee alone is per-
sonally intrusted with the goods. From time immemorial the ordi-
nary shipment of goods by water has been upon some specific vessel,
whose receipt or bill of lading binds the particular vessel and the
goods by mutual obligations.

The oldest records of maritime law impose upon the merchant, at
his own peril, the duty of inquiry concerning the age and seaworthi-
ness of the vessel on which he ships his goods. Article 11 of the
Second Fragment of the Laws of the Rhodians provides as follows:

“TLet not merchants nor passengers put heavy and precious goods in an old
sulp; or if they do, and the ship setting sail the goods be spoilt or damnified,
thiey must blaim themselves. DBut when merchants hire ships, let them dili-
gently inquire of others, who have formerly sailed in them, whether they be
well provided with all necessary instruments, tackle, good sail-yards, sails,
canvas, anchors, ropes, convenient rudders, good boats, and able, skillful, and
sufficient mariners, and whether the ship’s sides be sound; and, in fine, to
comprehend all in one word, let thein inquire about the ship’s sufficiency in
everything, and accordingly venfure their goods.”

The almost universal practice, which has long prevailed, of having
vessels designed for maritime commerce rated and certified in regard
to their qualities and seaworthy character by associations, such as
the Lloyds, the French Bureau Veritas, and others, whose business it
is to examine, classify, and approve such vessels according to their
various merits and seaworthy qualities, whose reports and certificates
are constantly referred to and relied on by merchants, is in accord-
ance with the principle of this ancient rule; and, in the class of ves-
sels to which such rating applies, it accomplishes the object of the
rule far more perfectly than any individual inquiry could do.

If the A. Servis bad been visibly and obviously wholly unfit for
the voyage for which the goods were shipped, under even ordinary
circumstances of wind and weather, or if her unseaworthiness were
known to the shipper, and loss had happened through such unfitness
and known unseaworthiness, the owner of the goods, upon the prin-
ciple of the former decisions of this court, above referred to, must
have been held chargeable with concurrent negligence, and there-
fore could have recovered but half his loss. »

But it was not held in the previous decision that the employment
of barges without hatch covers, or even the employment of open boats,



5262 . FEDERAL REPORTER,

for the transportation of coal across New York bay from the Kills, a
.distance of about four miles only, is, in itself, negligence under all
.eircumstances, and without regard to the condition: of wind and
.weather. The passage usually occupies only from two to four hours;
-and in mild, pleasant weather there is no such appreciable danger in
.80 short a trip as to make it negligence, per se, to ship coal for such
a trip even in open boats. The decisions of this court in which neg-
Jligence has been imputed to the parties, have been based upon the
particular circumstances of the weather at the time, or had reference
to trips on the sound, which are much longer, and subject to other
known hazards.

The owner of the coal, in shipping it upon open boats, cannot
.therefore, be held to be chzugeable with negligence for that act alone.
He had a right to assume that the captain or pilot of the canal-boat,
.as well as the captain of the tug, would exercise all proper and nec-
-essary care and caution in navigating her, and not proceed upon the
trip when the weather or other circumstances would make it unsafe.
. The owner of the coal in this case had nothing to do with the de-
parture of the tow under the dangerous circumstances which resulted
in the loss. He was not plesent at the tlme, and he was in.no way
‘privy to the negligence involved in going out with the tow at the time
it went. He cannot, therefore, be justly charged with negligence
contributing to the loss, any more than the owner of cargo in ordi-
nary cases, who bas a legal right to depend upon the exercise of pru-
‘dence and diligence in a,v01d1nrr danger by the captain of the ship
with whom he intrusts his goods

I have no doubt that the Servis was so old and rotten as in fact to
‘be wholly unseaworthy; but I do not find that the libelant knew it,
or that it was so generally known or ascertainable on inquiry that he
should be held legally chargeable with any knowledge of it. In mod-
ern law the shipper has, ordinarily, a right to rely upon the implied
-warranty of seaworthiness as a part of his.contract of shipment;
and as between the shipper and third persons, like the owners of the
-tug in this case, the former is not, I think, chargeable with negli-
-gence as respects the defects of the ship, except in case of perfectly
:plain and obvious unfitness for the voyage, or such general and well-
known unseaworthiness as warrants the inference of actual knowl-
-edge of it, or of such negligence in fact as is legally equivalent to
knowledge. In this case the A. Servis was a western boat, not pre-
.viously much known here; her rotten and weak condition is inferred
-only from her breaking up on sinking. These defects were not ob-
-vious to the shipper, and they Would not ordinarily be learned by
.him on inquiry, under the circumstances of this case; and Lno“ledﬂe
-of them cannot, therefore, be legally imputed to him.

Moreover, the sinking of the Servis does not appear to have
:been .in any way due to her weal and rotten condition, as was the
Jact in the case of The Bordentown, 16 Fep. Rer. 270.. Here: the
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loss arose solely from the Servis being an opén boat and taking in
water over her sides; not from foundering, or from her planks start-
ing, or her seams opening. As her weakness in no way contributed
to the loss, it does not affect the case. Asthe tug is chargeable with
negligence, and as the likelant is not chargeable with any negligence
which contributed to the loss, he is entitled to his full damages
against the claimant for the coal lost from the Servis. The Atlas,
93 U. S. 302. , .

In regard to the coal on board the Stackpole an additional defense
is presented by the fact that in the former suit by Mason, who was
her captain and owner, upon which the Murtagh was arrested and
libeled in rem, the libelant sued to recover for the value of the eargo
as well as for the value of the boat. After an interlocutory decree
for the libelant for half his damages, an order of reference wastaken
to ascertain the amount. The agent, the present libelant, was a
witness in that proceeding, and in the course of it, he, in behalf of
the present libelant, withdrew all claim for the loss of the cargo in
that suit. The proctor of the claimant protested at the time that if
that was done no subsequent action for the cargo could be main-
tained. The withdrawal was, however, persisted in before the referee;
and the report and decree in that case were entered for half the value
of the boat only. The decree was entered in August, 1880, for
$764.07, which was paid on September 13, 1880. The present libel
was filed October 23, 1380, and the claimants, in their answer in this
suit, have pleaded the former suit, decree, and payment in bar.

In the case of The Nuhor,9 Fep. Rep. 213, it was held by my pred-
ecessor, under circumstances in all respects similar to the present,
that the vessel was not liable to be arrested a second time for the
same cause of action after giving bail in the first suit. “The proper
and usual course,” says Croatk, J., “if the owner of the cargo desires
to be - made personally a party to the suit, instead of intrusting its
management to his agents, the master and owners of the tessel, is
to petition to be made co-libelants with them.” In that case, as
well as in the case of Leonard v. Whitwill, 10 Ben. 638, 638, it was
held that the owners of the vessel, as bailees of the cargo, have a right
to sue on bebalf of the owners for its value. As the former suit, there-
fore, was rightly commenced for the recovery of the value of the cargo
as well as of the boat, the Murtagh was not liable to a second suit in
rem for the same cause, at the instance of the owners of the cargo who
were already legally represented in the former action, if there was no
other circumstance affecting this right.

It was proved, however, in this case, that the present libelant had
no knowledge that the former suit embraced a claim for the cargo,
until the proceedings under the order of reference; that the present
claimant, the owner of the Murtagh, and the agent of the libelant, in
a conversation had at or about the time of the commencement of that
suit, agreed together that they would abide by the decision in the
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case of the Stackpole; that the libelant would not bring suit; and
that, after the decision in the case of the Stackpole, the claimant
would settle accordingly without suit. The claimant was a witness
in the present case and did not deny this agreement. The decision
in that case required the claimant to pay half the damages. Subse-
quent to that determination the libelant informed the ~laimant oé the
result and demanded payment, and, receiving no reply, this suit was
subsequently brought.

. The agreement was a valid one and upon good consideration; and
the withdrawal of the claim in the former suit, when knowledge of it
became known to the libelant, was an act conforming to the spirit of
the agreement, and the respondent, therefore, cannot complain of the
subsequent suit to the extent necessary to enforce the agreement pre-
viously made. The agreement, however, was only to abide by the
decision of the former suit, and that decision imposed on the Mur-
tagh only half the damages. To this extent, therefore, I think the
present libel in rem should, under these circumstances, be sustained,
notwithstanding the former suit embracing the same cause.

There is aun additional equitable consideration why recovery in the
case of the Stackpole should be limited to one-half the value of the
cargo, viz.: that if the claim for the cargo had not been withdrawn
in the former suibt, the amount payable to the owner of the barge
might have been applied in that suit, so far as it was necessary, to
_ pay his share of the present libelant’s full loss. The amount recov-
ered by the owner of the barge was more than enough to pay his one-
half of the loss of the cargo. By the withdrawal of the claim for loss
of the cargo in that suit, suck application of the money could no
longer be made, and the claimant, when he afterwards paid the owner
of the barge the amount of the decree, had a right to rely on his legal
immunity from further suit to that extent, under the agreement, as a
consequence of the withdrawal previously made by the libelant. As
respectsithe cargo of the Servis, which was not embraced in the for-
mer suit, there is nothing in the agreement, or in the former suit,
which prevents the libelant’s recovery of his full damages.

Decree for the libelant for the full value of the coal on the Servis,
and for one-half of that on the Stackpole, with costs. If the parties
do not agree, a reference may be taken to ascertain the amount.
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Tar Lorp Derpy.!

(Civeuit Court, E. D. Louisiana. June, 1883.)

1. AssAUT.T AND BATTERY—SINTEENTH ADMIRALTY RULE.

An agsault and battery is where one intentionally inflicts unlawful violence
upon another. There may be such gross negligence that an intent to injure
may be inferred therefrom, but where the ca<e made by the libel does not show
such negligence, nor bring any such negligence home to any particular indi-
vidual, 1t 1s very far from a case of “* assaulting and beating *’ within the six-
teenth admiralty rule.

2. LiawiLITY oF VESSEL FOR Doa oN DBoarp,

A ship ig liable for injuries inflicted by the bite of a dog, on hoard by consent
of the master and owners, apon a person lawfully on board, and entitled to be
carried safely.

3. NEGLIGENCE.

It was negligence, where a dng is a large, powerful animal, and suspected
of a disposition to b.te strangers gencrally, to chain him up under the cabin
table, where he was concenled, because the cabin was the place wlere the livel-
ant hal been assigaed to sleep, and where he had a right to go.

4, MeASURE oF DAMAGES.

The bite of a dog, particularly in a warm climate, is a very serious matter,
outside of the actual pain and suffering experienced. The dangers of lock-jaw
and the fear of hydrophobia are added to the mental and nervous sufferings,
and to many people tiie shuck to the system ‘= such that no money compensa-
tion is adequato.

5, SAME—APPEALL.
When no additional festimony is taken the cirenit conrt will not hastily dis-
turb a decree on he point of dam :ges, nor unluss iy shows manifest injustice.
Cushman v. Byun, 1 Story, 91, followed.

Admiralty Appeal. )

The libelant, a pilot, was taken on board the steam-ship at the
mouth of the Mississippi river, and while on the voyage up the river
to New Orleans he was very seriously bitten by a dog, which had
been brought from Turope for sale in this country, and which was
kept in the cabin, chained under the table. This suit was brought
against the vessel in rem for damages suffered thereby by the libelani.

I, Howard McCaleb, for libelant.

J. Carroll Payne and Ienry Denis, for claimants.’

Parbeg, J. The questions presented in this case are: First. Is
the proceeding properly brought against the ship 2 Second. Was there
negligence on the part of those in charge of the ship in caring for the
dog, resulting in the injuries to libelant? Third. What damages, if
any, shall libelant recover?

1. It is contended that the case, as presented in the libel, shows a
case of assault and battery, which, under the sixteenth admiralty
rule, “shall be in personam only.” The ingennity which suggested
the point has not failed to supply the court with an ingenious argu-

1 Reported by Joseph P. Hornor, Esq., of the New Orleans bar.
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ment to support it. This definition is given of assault and battery,
as taken from 3 East, (Leame v. Bray,) 593:

“Whenever one willfully or negligently puts in motion a force, the direct
result of which is an injury, it constitutes an assault and battery, and the ac-
tion brought should be ¢respass vi et armis.”

An examination of the case shows that the brief goes further than
the authority cited. The question before the court was whether the
-action was properly brought in trespass, and all the judges agreed
that where an injury results directly from force, trespass lies, but
nothing is said of assault and battery. The other cases cited (Gib-
bons v. Pepper, 1 Ld. Raym. 39; Blackman v. Simmons, 3 Car. & P.
1388) are also cases of trespass. An assault and battery is where
one intentionally inflicts unlawful violence upon another, and if there
is a case in the books which goes further than this, it is an unsafe
case to follow. That there may be such gross negligence that an in-
‘tent to injure may be inferred therefrom, may be conceded, and per-
haps Blackman v. Simmons, supra; shows such gross negligence; but
the case made by the libel does not show such negligence, nor does
it bring such negligence home to any particular individual, as would
be necessary in a case of assault and battery.

In my opinion the case made in the libel is very far from a case
of “assaulting and beating,” within the sixteenth admiralty rule.
- . And the case, as disclosed by the evidence, seems to me to be a clear
case of liability on the part of the ship. The dog inflicting the in-
juries on libelant was brought over on the ship, with the consent of
the master and owners, to be disposed of in this port. It was part
of the cargo. The libelant was lawfully on board as pilot, and enti-
tled to be carried safely. An injury to him from carelessness, or
negligence in handling or caring for the dog, would entitle him to re-
muneration from the ship the same as if his injuries had resulted
from goods falling on him, or from defective spars or rigging.

2. The evidence shows that the dog was a large, powerful animal,
“suspected of a disposition to bite strangers generally, and known to
be of a good watch-dog breed, likely, when chained, to bite.any stran-
ger coming within his tether, and attempting to interfere with things
under his guard. This is the character that claimant’s witnesses
_give the dog. The libelant’s evidence, and several conceded circum-
.stances, go to show that the dog was ferocious, and that the master
well knew his dangerous character and disposition. But it is not
Dnecessary to go further than the conceded character of the dog.
Taking that as stated, it was negligence to chain him up under the
cabin table, where he was concealed, because the cabin was the place
where the libelant had been assigned to sleep, had slept, where his
‘baggage was placed; and where he .had a riglit to go and did go for it.

Very able arguments and briefs have been submitted as to the re-
sponsiblity arising for injuries inflicted Uy domestic animals like dogs;
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whether they must be known to bite, or wont to bite, before the owner
is- responsible; and whether there is a difference between the com-*
mon law and ¢ivil law on the subject. But I do not find it neces-:
sary to go into the law, being satisfied that enough was known of this
particular dog’s inclinations and disposition to satisfy the most lib--
eral rule claimed, unless it should be claimed that a dog must actu-
ally have Dbitten somebody before he can have a chamcter, and the:
owner can be held 1espons1ble

8. The evidence in this case shows that the libelant was seriously
bitten in the calf of the leg, with several slight wounds, but one deep -
one, which really caused pain, sickness, and danger. He went under
treatment, and got along well for about four days, when he felt able
to and did return to his usual business, making one trip ac pilot to
the mouth of the river. On his return from this trip his leg swelled,
his pains increased, paroxysms followed, and for a time he was -
threatened with lock-jaw. ~This relapse kept him confined for several
weeks, and at the taking of his evidence Le had not fully recovered.
The evidence of the doctors show that his early attempt to resume
work resulted in protracting his continement and increasing his suf-
ferings. The district court assessed damages, including loss of time
nursing, medicipes, doctors’ fees, and suffering, at $2,500. This al-
lowance is vigorously combated here as excessive; as judicial lib-
erality, etc.

The point is urged that it was gross negligence on the part of
libelant to return to work so soon, and before his wounds had en-
tirely healed, and that this negligence aggravated his injuries and:
increased the extent of damages, and that for this aggravation and
incerease he cannot recover. The attempt to return to work too early
made by the libelant was certainly unwise and injurious, but I am
not prepared to call it gross negligence. The doctor did not recom-
mend it; neither did he forbid it, as he says himself: “I consented
to his going, which -certainly was a mistake.” As it appears to me,’
it was an unwise step, taken with the commendable desire on the
part of a workingman to resume the labor on which he had to rely to
support his family. The doctor did not know until after the event
that it was unwise; neither did the libelant. So, on this point, I
agree with claimants as to the law, but I reject the conelusion of neg-
ligence as claimed. See Sherman, Neg. ¥ 35. The bite of a dog,
particularly in this climate, is a very serious matter outside of the
actual pain and suffering experienced. The dangers of lock-jaw and
the fear of hydrophobia are added to the mental and nervous suffer-
ings attendent npon such injuries; and, as the evidence shows, they
were experienced by the libelant in- thls case. To many people the
shock to the system resulting from :the most insignificant bite of a-
dog drawing blood is such that no money compensation is’adequate.
The ghost of hydrophobn is raised, not to down durmg the life- tlme
of the-victim. NERIE IS SRt :

La
T
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- On the whole case, while I am not prepared to say that I would
have made the same allowance as the district judge has, had the
case come before me originally, I now see no good reason to vary the
amount. When no additional testimony is taken the circuit court
will not hastily disturb a decree on the point of damages, nor unless
it shows manifest injustice. See Cushman v. Ryan, 1 Story, 91; The
Narragansett, 1 Blatchf, 211; Taylor v. Harwood, Taney, 437.

In Cushman v. Ryan, supra, Justice Story says:

“In cases of this nature, where the damages are necessarily uncertain, and
are incapable of being ascertained by any precise rule, and therefore unavoid-
ably rest in a great measure in the exercise of a sound discretion by the court,
upon all the circumstances in evidence at the hearing. it is with extreme re-
luctance that the appellate court entertains any appeal, and it expects the ap-
pellant to show, beyond any reasonable doubt, that there has been some clear
mistake or error of the court below, either in promulgating an incorrect rule
of law or in awarding excessive damages, or that new evidence is offered
which materially changes the original aspect of the case.”

A decree will be entered for the libelant in the same terms as in
ihe court below.

TeiLMAN ». Prock and others.
(Distriet Court, 8. D. New York. June 20,1883}

1. Dury or Sure to FIXD BERTH.
In the absence of anv acreement or contrary neage, it is the duty of a gen-
eral ship to find a berth where she can discharge on the wharf.
2. SaAME—BILL oF LapInc.
On a bill of laling providing that iron rails should be discharzed * at the
same place as the other cargo —only one place,” h«ld, the duty of the ship to go
10 a Lerth wh re the rails could be discharged on the wharf.
3. BAME—DETENTION—DEMURRAGE. .
Where the hark A, while discharging petrolenm barrels hefore reaching her
herth, gave not:ce of readiness 1o discharge the iron rails, and was at a dock
where the privilege of landing the rails was retused, even for the necessary
purpose of weighing hem in the course of dischar: e. and negotiations in re-
spect to the d'scharge from the vessel upon 1 ghters were not completed
throuch th: mate’s not giving unqualified perm®ssion to weigh the iron on the
sV.p's deck, A d, that the defendant was not legally in defauit, and was not
liahle for demurrage for the vesscl's de.ay at th. dock where she was not al-
lowed to land the ra.ls.

In Admiralty,

Beele, Wilcox & Hobbs, for libelants.

Edward S. Hubbe, for respondents. a

Browy, J. Demurrage to the amount of $129.60 is claimed in
this case for three-days’ detention of the Norwegian bark Anna in the
delivery of 181 iron rails in September, 1880, consigned to the re-
spondents. The cargo, which was consigned to several different con-
signees, consisted of pig-iron stowed at tbe bottom; mest, the iron




