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Where one wronglully takes from the possession of another any
article of personal property, the party from whom it is taken can, un-
doubtedly, recover the possession, or the value of the property, with-
out reference to the question as to who really owns the goods. The
tit'e will not even be inquired into, unless the defendant connects
himself with it. It is enough that one has wrongfully taken goods
from the possession of another. He must return them, or respond
to the extent of their value. So, in this state, from its first organiza-
tion, a party who has been dispossessed of land by a party having no
title, can recover that possession on his mere possessory title and
ouster, and the wrong-doer will not be permitted to show an out-
standing title, without connecting himself with it. These cases have
no bearing upon the question now in issue, but depend upon cther
considerations. In Woed v. Griffin, already cited, the court says:

“This case is unlike the case of geods in the hands of carriers, factors,
wharfingers, and other agents, who are respousible for tnem to their princi-
pals, because of the different rules that apply to lands and goods. In the case
of lands in the possession of a tenant, his interest and the interest of the land-
lord aredistinctly mmaried and easily separated ; and for injuries to either, there
are appropriate and distinct remedies, while as to goods Lhere is, in general,
no such dusbinciion; and such is the effect yiv:n by the law to the fact of pos-
sessioie, that either trespass or trover may be maintained against one who
wrongfully deprives another of such possession, «0i:hout any injury to the ul-
timaie title. Dut beyond this, the authorities, so far as we have uny, are op-
posed io the claim of the tenant to recover damayes for an injury to the in-
heritance until ke has first sutisfied the landlord ; and there is nothing in the
“state of the law in respect to such agents, earriers, and others in the posses-
sion of goods, that would induce us to extend it to a case like this.,” Id. 240,

I am satisfied that the plaintiff cannot recover for irjuries set ou$
in the first count until he has either repaired, or made satisfaction to
the lessors.

The demurrer must be sustained as to the first count, and over-
ruled as to the second, which is for injuries to the estate of the ten-
ant; and it is 80 ordered.

Ross v. Funner, Collector, ete.
(Cireuit Court, N. D. Okio, W. D. June Term, 1883.)

1. Custoys DorTiEsS—~ERRONEODS CLASSIFICATION OF IMPORTATIONS—ACTION TO
REcovER Excess,

Inan action to recover the excess of duty charged for the importation of cer-

f;&"n iron which was classified by the collector of the port of impertation as

‘“axles, instead of ¢ hammered iron,” whether such elasstfied iron was proper

18 a nquestion of fact, to be tried by a jury, and if the jury have any doubts as

to whether or not such iron was properly classifiel and charged for as *“axles,”

they should give ihe plaintiff the beneiit of suci doubt, and find a verdict for
im,
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2. SAME—BURDEN oF ProOF—PLAINTIFF TO HAVE BENEFIT oF DouUnr.

In such a case, as in all other civil cases, the case is to be decided by a pre-
ponderance of proof. The burden of proof to show that the articles were
dutiable is on the government; and the government, by a fair preponderance
of proof, must establish what they ciaim in that regard.

8. SAME—DEGREE OF Proor.

If the articles were in fact ““axles,” such as named in the statute, less proot
would be required to shw that they were und.rstood to be so in commercial
transactions; but if they were not wn fuct ¢ axles,” greater evidence would be.
required to show that they were un lerstood to be axles in the commerce and
trade of the country, and so recognized.

4. BaME—~NAMES op IMPorTaTIONS IN TARIFF LAWS—CONSTRUCTION.

The names given to the ddferent articles in the tarilf laws are to be under-
stood and construed to mean what they were understood to mean in the coms-
merce and trade of the country, and among those engaged in trale and com-
meree at the time of the passage of the acts, and as recognized by the customs
department at the same tune, and not at periods since the passage of the law,

5. SamMeE—How RrcoeN1ZED IN COMMEUCE. )

The commercial character of importations does nnt depend upon the mere
fact that they were or were not fin. shed wles, but whether they were under-
stood and recognized in commerce and the business of tralc as axles, b‘y those
engaged in such trade. at the time of the passage of the law.

6. Suxr—MuASURE oF DAMAGES.

If the jury find for the plaintiff they should render a verdiet in his favor for
the difference between the rates of duty charged and the proper charge, with
interest from the time the sum of money was pud uniil the first da_y of the
term at which the case is tried.

At Law.

Storck & Shuman, for plainlitf,

E. H. Eggleston, U. S. Dist. Atty., for defendant.

WELKER, J., (charying jury.) The plaintiff, being a dealer in all
sorts of iron at the city of Chicago, imported from Liverpool to the
city of Toledo, to fill a contract with a car-manufacturing company
of Lafayette, Indiana, 1,000 pieces of iron, formed in a shape and
size to be used as car arles, in the manufacture of railroad cars by
the car company. They were called in the shipment “iron forgings
for axles.” When they arrived at the port of Toledo the collector
required him to pay the duty provided by law to be charged upon
“axles,” being 2} cents per pound. The plaintiff claimed he was
only to be charged the duty required to be paid on bars of “rolled or
hammered iron,” being but 1} cents per pound. The plaintiff paid
the collector, under protest, the sum of 2} cents per pound, and this
suit is to recover from the defendant, under the provisions of the
statute, the difference between these rates of duty; being the sum of
$3,677.10, and interest thereon from the different times at which the
sums were paid.

The statutes of the United States, (section 2504, in Schedule E,)
after describing various forms of iron manufactures, and fixing the
duty on each class, provides that on “all other descriptions of rolled
or hammered iron, not otherwise provided for, one cent and one-
fourth per pound.” Afterwards, and in another part of the section,

after also describing various forms of iron manufactures, provides
v.17,n0.3—15
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that on “blacksmiths’ hammers and sledges, axles and parts thereof,
and malleable iron in castings not otherwise provided for, two and
one-half cents per pound.”

In this suit the plaintiff claims that he should have been chavged
with only 11 cents per pound, and that the articles should have been
classed and rated as “hammered iron,” under the statute; and the
defendant claims that he was to be charged the duty provided upon
“axles,” and should be rated under that provision of the law.

The question for you to determine from the evidence is, to which of
these classes of importations the articles imported by the plaintiff be-
long. Were they axles within the meaning of the law, or were they
ouly bars of “hammered iron?’* This is a question of fact that you
must settle from the evidence you have heard on the trial of this
case. Much of the evidence consists of that of experts eng‘tged
in making and trading in iron and manufactures of iron in various
forms. This evidence is to be considered by you. Its weight and
reliability always depend very much on the capacity and knowledge
of the witness as an expert,——his experience and means of enabling him
to form opinions upon the subject about which he may testify.

Our tariff laws undertake to regulate our commerce with foreign
countries by fixing rates and duties upon soine articles of trade used in
commerce, and placing others upon what is called the “free list,” and
it is intended by them to name and cover all articles that may enter
into our commercial trade, either on the duty list or on the free list.

" The names given to different articles in these laws are to be under-
stood and construed to mean what they were understood to mean in the
commerce and trade of the country, and among those engaged in trade
and commerce at the time of the passage of the acts, and as recog-
nized by the customs department at the same time, and not at pe-
riods since the passage of the law. The commercial character of
these importations does not depend upon the mere fact that they were
or were not finished “axles,” fit to be. used without any other labor
upon them in the construction of railroad cars; but whether they were
understood and recognized in commerce and the business of trade as
“axles” by those engaged in such trade at the time of the passage of
the law. If they were in fact “axles,” such as named in the statute,
than less evidence would be required to show that they were so un-
derstood in the trade. If not in fact such axles, then greater evi-
dence should be required to show that they were so understood to be

axles” in the trade of the country, and so recognized in such trade.

Now, gentlemen, ii under the whole evidence there be doubts as to
the construction of the statute as to the character of the articles im-
ported, it is your duty to give to the importer, the plaintiff in this
case, the benefit of those doubts. So that the evidence ought to sat-
isfy you, by a fair preponderance. of proof, that these articles were
properly scaled and scheduled in the chargina of duties; but if youare
not 50 sutisfied, the presumption shouid be m {vor of this plaintiff,—
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:in favor of ‘this claim. :If.you find that the articles imported were
axles under the law, as I have stated, then your verdict should be for
‘the defendant. If, taking these general principles, from a fair ex-
.amination of the evidence you are satisfied that they were properly
classified by the custom-house officers as axles, then your verdict
should Le in favor of the defendant, because then the collector had
-properly charged the duty. 1f you find from the evidence that they
were not properly classed, then they would come under the class of
“hammered iron,” and your verdict should be for the plaintiff for the
amount of the difference between the rates of duty before stated, with
interest thereon from the time the sum of money was paid. I be-
lieve the sums were paid in two different installments. The petition
states the amount. You will count interest on the amount to the
first day of the present term of court. :

Verdict for defendant. Motion for new trial overruled, and excep-
tions taken by plaintiff to the charge of the court, and refusal to in-
struct as requested by the plaintiff.

;UNITED STATES v. SEIDENBERG and others.
_ (Circuit Court, S. D. Florida. May, 1883.)

1. CustoyMs DUTIES—RFELIQUIDATION. .
© Avreweighing of goods made by the collector and the regular weighers, at
which a difference from the original weights in favor of the government was
found, but of which no notice or order was given, and no record made, was not
a reliquidation of the duties on said goods.  Seearticle 361 of the Treasury Reg-
‘ulations. ’ : : ’ o
2, BAME—SEcTION 21 OF ACH OF JUNE 22, 1874, (18 ST. 190,)—REV. ST. §§ 2785-
2790, :
The ¢ntry alluded to in section 21 of the act of congress approved twenty-
second June, 1874, (18 St.190,) is the original entry provided for, regulated, and
defined by sections 2785 to 2750, inclusive, of the Revised Statutes. L

On Writ of Error. ,

This was an action of debt in the distriet court, on five warehouse
bonds, for the balance of duties alieged to be due the United States on
tobacco imported by defendants. On two of the bonds there is no
contest. ) . ) .

(1) On the eighth of October, 1877, 589 bales of tobacco were im-
ported and entered for warehouse, the tobacco weighed, and bond No.
399 executed. Withdrawals of bales of tobaceo covered by this bond
.were made in October, November, December, 1877; January, Febru-
ary, March, June, and July, 1878; and the duties paid on each with-

1 Reported by Jpscph P. Horaer, Esq., of the New Orleans bar.



