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Strouss and others v. Wapasm, St. L. & P. Ry. Co.
(CGircuit Court, N. D. Ohio, W. D. June Term, 1883.)

1. CARRIER OF PASSENGERS— LIABILITY FOR MERCHANDISE CARRIED As Bae-
GAGE.

A carrier of passengers is liable as a common carrier for the ordinary baggage
of passengers upon its trains, but it is not liable for loss or injury to packagcs
of merchand:se, passed as baggage, unless its agent having control of the re-
ceipt of the baggage was informed or knew what was contained therein, and
no misrepresentation was made by the owner to the agent having charge of the
business of checking the baggage.

2. BAME—LraBILITY FOR EXTRA BAGeAGE—DELIVERY. o

A railroad company is liable as a common carrier to the owners of extra bag-
gage, where it is shown that the baggage-master accepted it with the knowl-
edge, and with the understanding and arrangement between the passenger and
himseif, astheagent of the company, that extra pay should be made for the trans-
portation thereor, and if he receive the extia baggage, gives his checks there-
for, upon payment of the extra charge, the company will be liable as a com-
mon carrier to deliver the truanks at the place des.gnated by the checks or con-
tract of carriage, and is responsible for any wnjury occurring to the baggige in
its transportation, and before its delivery at the place where it was to be de-
livered.

3 SAME — IMPLIED AUTHORITY OF BAGGAGE-MASTER — ACT oF Gop — Loss oF
Bacoeace.

Where a railroad company place a baggage-master 1 ns baggage-room it
holds out to the public that he has author.ty to make arrangements as to what
sort of baggage shall he carried by the company, and a contract to carry extra
baggage upon the payment of an extra charge made by him will be binding on
the ompany, and it canonly be excused from the safe delivery of such haggage
by show.ng that it was lost by so.ne act of God, or the public enemy, which
could not be prevented by the exercise of proper care on iis part.

4. SAME—SUDDEN FLOOD—QUESTION FOR JURY.

A sudden and extraordinary flood in a river is to be rezarded as the act of
God; and in an action by the owner of baggage for damage caused thereby,
the jury are to determine, fiom all the circumstances of the case, whether,
after the baggage- master of the railroad cumpany received and checked such
baggage the flood came so sunddenly that, under the ecircumstances, the injury
could not have rcasonat.ly been provenied by the company or 1ts agents by the
use of all possible means; and if they find that it could have been done with
the exercice of reasonalle and pro, er and all possilile means that could Le ex-
ercised and used by its agents, it was bound to place such baggage in a place
of safcty and prevent damage to the goods, and the owner is entitled to recover,

5. SAME—PRESERVATION OF G0ooDS AFTER DELIVERY TO CARRIER.

After goods are delivered to a carrier to be transported to a particular place,
they are in the custody of the carrier, and it is the duty of the carrier to pre-
serve them from damage by reason of a sudden floud, as far as is in his power,
and not the duty of the owner the. cof.

6. SAME—MEASURE oF DaMAGEs.

The measurc of damages in such a case i3 the loss which the owner of the
goods has sustained by the breach of the contra_t. The jury are to judge of
the valae of the goods, and where a part of them have been sold, whatever was
realized from such sale is to be d. ducted from the general value thereof, and
the balauce would be the measure of damages.

At Law.

Mr. Hubbrd, for plaintiffs.

John R. Osborn, for deicuuant.
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WeLkee, J., (charging jury.) The plaintiffs were clothing mer-
chants in the city of Rochester, New York, and one of their firm—
Mr. Isaac J. Beir—was in the city of Toledo, on the eleventh day of
February, 1881, with three trunks, such as are usually carried by
commercial travelers, filled with goods in their line,—with clothing
belonging to plaintiffs,—and Beir desired to go as a passenger on the
passenger train of the defendant, to start that night at 12:05, from
Toledo to the town of Napoleon, on the railroad of the defendant, and
take with him, as baggage, the three trunks. He left the Boody
House shortly after 10 o'clock in the evening, on the omnibus of the
Toledo Transfer Company, with his three trunks, and went to the de-
pot-of the defendant, where the trunks were placed by the agent of
the Transit Line, on the truck of the defendant, and placed by him
in the baggage-room of the defendant at the depot. Shortly after-
wards, Beir, having purchased a ticket for Napoleon, went into ‘the
baggage-room and asked the baggage-master to check t!'e three
trunks to Napoleon, informing him they weighed some 600 pounds
more than was allowed as baggage; whercupon the baggage-master
charged him two dollars and forty cents extra for the trunks, which
he then paid him, and the baggage-master gave him three checks for
the trunks, in the usual way. Beir then soon after went on to the
passenger train of the defendant to await its starting for Napoleon.
While Beir was in the baggage-room of defendant the water began
to cover the floor of the room, and the baggage-master left the trunks
in the room on the trucks, and carried Beir on his back to a higher

" point near the ticket-office, wheve he left him, and did not return for
the trunks to put them in the baggage-caz, but, soon after, left the
depot in the United States mail wagon on account of the high water.
Soon after, the water came in and submerged the trunks, and the
depot and the railroad tracks, so that the train did not leave that
night, and Beir was taken from the train in a boat. By morning
there was some six feet of water in the depot, wetting the goods in
the trunks and doing great damage to them.

Plaintiffs sue to recover the loss of the goods contained in the
trunks, on the ground that the defendant did not deliver the trunks
at Napoleon according to its contract as a common carrier, and was
also guilty of negligence and carelessness in not placing the trunks
in a safe place, and in not taking proper care of them as common
carriers, by reason of which the goods were damaged and injured.
This carelessness and negligence are denied, and it is claimed by de-
fendant that the injury was oceasioned by a sudden and unexpected
flood of the river, being the act of God, and which the defendant
could not foresee or provide against.

The defendant, being a carrier of passengers, is liable as a common
carrier for the ordinary baggage of the passengers upen its ¢rains.
As carrier of passengers, defendant was not liable for loss or injury
to packages of merchandise, packed as baggage, unless its agent
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having ‘the control of the reccipt of the baggage was informed or
knew -what was contained in the trunks, and no misrepresentation
made by the owner to the agent having charge of the business of
checking the baggage on that occasion. The company is liable as a
common carrier to the owners of extra baggage where it is shown
that the baggage-master accepted it with the knowledge, and with
the understanding and arrangement between the passenger and him-
self, as the agent of the company, that extra payment should be
made for the transportation thereof. If he took, under such an ar-
rangement as that was, the three trunks, and gave his checks for
them, then it made such a contract between the railroad company and
the plaintiffs in this suit, for the breach of which an action might lie
in favor of the plaintiffs for injuries sustained to the goods. If the
baggage-master had knowledge of the character of these trunks, that
they contained merchandise, and contained other matters than the
personal baggage of the plaintiffs, or this member of the firm of the
plaintiffs, then if he charged for the extra baggage and accepted it as’
such, it makes the company liable as common carriers to deliver the
trunks at the place designated by the checks or contract for carriage
between the plaintiffs and the railroad company, and it would be re-
sponsible for any injury which would occur to this baggage in its
transportation and before its delivery at the place where it was to be
delivered. The railroad company, having placed the baggage-master
in its baggage-room, holds out to the public that he has authority to
make arrangements as to what sort of baggage shall be carried by the
railroad company, and having given him the direction and the con-
trol and the management of these articles of freight, he, in the eye
of the law,—so far as the outside public is concerned,—would be au--
thorized and have authority to make such contract as is claimed by
the plaintiffs in this suit that this baggage-master did make, and to
bind the company in that respect. So that, although ihese trunks
were not filled with the ordinary baggage of the passenger, if he ac-
cepted them as merchandise and took extra pay for them, and gave a
check indicating their receipt on behalf of the railroad company, that
would be such a contract as would authorize plaintiffs to bring suit
in-case it was broken. , '

- As soon as the baggage-master in the room accepted the extra pay
and gave his checks to Beir, the tranks passed into the possession of
the defendant, and at that time the relation of common carrier be-
tween the plaintiffs and the defendant railroad company was cre-
ated, and the responsibilities and rights growing out of that rela--
tion, attached thereto. Now, by the implied contract resulting from
this relation of common carrier of these goods,—(and it does not.
matter very much whether they were shipped as mere baggage or as-
merchandise, if they were accepted by the baggage agent without any -
misrepresentation or fraud on behalf of the plaintiffs, or member of
their firm; -it. makes but: very little difference as to" their Jability *
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whether they were to be shipped as merchandise, or as trunks of bag-
gage,—the same liability is upon the company, as a common carrier
of merchandise, as is incumbent upon the company as a common car-
rier of passengers,)—Dby the implied contract the defendant undertook
to carry this baggage to Napoleon. The defendant can only be ex-
cused from the safe delivery of these trunks by showing that the bag-
gage was lost by the act of God or the public enemy, and which could
not Fe prevented by the exercisc of proper care on its part. A sud-
den and extraordinary flood in the river is to be regarded by you as
the act of God. The fact of the rumors of flood up the river, and
the indications of a rise of the water, in the Exchange-room and
about the city of Toledo for two or three days before, does not have
much bearing upon this case, beeause, until the baggage of the plain-
tiff went to the depot and the trunks wese checked, this railroad com-
pany owed them no duty. There was no contract between them
which required the defendant to know whether there was going te be
a great flood or a small freshet. That does not enter into the char-
acter of this contract; Lut when these trunks were delivered there,
then there was created a relation, and a duty incumbent upon this rail-
road company to transport these trunks according to contract.

You will take the parties, then, as they were at the time when this
condract was made, and you will measure the rights of the plaintiffs
and the liabilities of the defendant from that time forward; so that
although, as a matter of fact, the rumors were afloat around the city,
(and it may be that in aLother class of cases this railroad company
and its officers were bound to take notie of an impending flood and
take care of property intrusted to their care in other relations as well
as common carrier; it may Le they were required to use such means
o8 would protect the property before the flood came on, but that would
only be in cases where it had the property of the party in pesession
before that time, and while that relation existed between plaintiff and
defendant;) but this relation was created so late in the evening that
you must take the parties at that time, and judge of their rights and
liabilities in that connection.

In the first place, the defendant, at the late period when this con-
tract was made, could not change its depot grounds and property—
could not make them any more secure against the impending flood.
Immediately after the reccipt of these goods the defendant was
bound, in its relation of common ecarrier, to exercise certain care
and duties connected with these trunks, and that duty consisted in
taking care of them, and preventing them from being damaged by e
flood that had then commenced to come into the depot.

You will see, then, from the statements of these general prineiples,
that the important question for you to settle from the evidence is
whether, after these trunks were received by the baggage-master and
checked, the flood came so suddenly that, under the circumstances,
the injury could not have reasonably been prevented by the defend-
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ant, or its agents in charge of the frunks, by the use of all possible
means. If it could have been done with the exercise of reasonable
and proper and all possible means that could be exercised and used
by these officers, then the defendant was bound to place the trunks
in a place of safety and prevent damage to the goods in the trunks.
If, under the circumstances, it could not have been so reasonably and
possibly done,—with the surroundmgs of the parties at that time,
from the impending flood,—the sudden character of the flood,—if
they could not take care of the goods under these circumstances, then
you will be justifiable in saying that they were injured by the act of
God; but the theory of that is that the company must use every
possible means to prevent the flood from damaging the goods. The
general rule is that if goods in the hands of a common carrier are
damaged by the public enemy,—as in case of the army destroying
goods at a depot in the late war,—then the law says the common
carrier is not to be held responsible for the loss of the goods. And
so of sudden floods and cyclones, that render it beyond the power of
the company to take care of the goods and protect them. And this
question narrows itself down to the faet as to what care this de-
fendant gave, under the circumstances, to these goods that night, in
order to save them from injury, and what it did do. If, by the ex-
ercise of the means within its control, with all the surroundings as
the depot was fixed, (the plaintifls put their trunks there in the dspot
as it was construeted,) and you could not expect the railroad com-
pany to make any extraordinary provisions such as were only re-
quired on extraordinary occasions, bub it would be required to use
all the machinery it had around it to mnake this bagznge secure,
—its officers did all that was possible to be done under the ecir-
cumstanccs, then it is not linble; if they did not do that, then it is
liable to this plaintiff for the damages resulting from its failure to
carry these goods salely to Napoleon, and is only to be excused from
the performance of this contract by the happening of an act of Prov-
idence that they could not avoid. Apply the evidence to that point
and that will sottle the liability of this railroad company. Do not
bother yourselves very much about these general rumors, because, at
the time these rumors were on the street, this contract did not exist
between these parties; no relation existed between them.

Something has been said in regard to the duty of the plaintiffs after
the flood wasover. It isclaimed by the defendant that Col. Andrews,
the general agent, said to the plaintiff, “Go and get your trunks down
at the depot and take care of them yourself.” And it is said by the
plaintiffs that they offered to give Col. Andrews the keys, so that he
might have the trunks opened and save what he couid. If seewns
that the goods where left in there longer than they ought to have
been on account of the misunderstanding between the parties. I
direct you that this common carrier was to take the goods and carry
them to Napoleon, and notwithstanding Col. Andrews said the plain-
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tiffs must go and take care of the goods, their failure to do so does not
relieve the railroad company for the injury sustained by the delay.
The railroad company could have opened out these goods and taken
care of them, for the reason that it was the ecustodian of them; they
were in its possession for transportation and delivery at Napoleon, and
it could not compel the plaintiffs to take the goods until they were
delivered at Napoleon, and if it let them get damaged by remaining
longer in the water, 1t did it at the risk of having to pay more dam-
ages than if it had taken them out earlier after the flood. It was
the duty of the railroad company, if it wanted to relieve itself
from liability, to have taken -these goods out as early as possible,
and to save as many as it could. It was not the duty of the plain-
tiffs to take charge of them. . They were locked up in the baggage-
room, and plaintiffs had no business to take possession of them, and-
could not. The. burden is upon the railroad company to show that
it could not, under the circumstances, comply with the contract by
reason of the great flood.  If it has succeeded in satisfyng you that
it could not perform this contract, that will relieve it from lability
for injuries to these goods; if it.has not done so, then plaintiffs are
entitled to the damages sustained to the goods. If you find that the
defendant did discharge its duty, your verdict will be for the defend-
ant. If you find otherwise, you will proceed to determine the
amount of the injury which the plaintiffs have sustained by reason
of the failure to perform this contract on behalf of the railroad com-
-pany. The measure of recovery is the loss which the parties sus-
tained by the breach of the contract. The rule is to restore to them
whatever damages they have sustained. . You are to judge of the
value of the goods. A part of the goods were sold; whatever was .
realized from the sale of the goods is to be deducted from the general
value thereof, and the measure of damages would be the balance
after deducting the amocnt realized from the total damages sustamed
by reason of the goods having been wet.

Verdict for the plaintiffs, and motion for new trial overruled.

ScHEU v. GRAND LopGE, On10 DIVISION, INDEPENDENT FORESTERS.
(Crreuit Court, N. D, Ohio, E. D.” April Term, 1883.)

BENEFICIAL SoCIETY—Surr 10 RECOVER BENEFIT—SUSPENDING MEMBER—FAIL-
URE TO Pay DuEes. : -

8. was a member of a suborainate lodge of defendant, and thereby, by the.
constitution and by-laws, became a member of the grand lodge. The death
assessments were required to be collected by the subordinate lodge and for--
warded to the grand Jodge, the subordinate lodge being compelled to account,
for these ‘assessmemsl‘and pay them to the grand lodge, unless the member had.




