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.. nowrTox and others ». Mism and another.
“(Cireuit Court, D, California. April 2, 1883.)

1. SEPARATE ProrerTY or Wirk Usep By Iluspanp.

Where moneys of a'married woman are habitually collected and used in his
business by the husband for a scries or years, and mixed with his property,
without any account thereof being kept, thus giving him credit in his business,
and there is no specific agreement with his wife for repayment, or that the
property purchased with it shall be hers, the moneys so used, and the goods or
property so purchased, become his for tle purpose of paying lus debts.

2. MorTGAGE T0o SECURE MONEY OoF WIFE—FRAUD ON CREDITORS.

A mortgage by the husband to secure moneys of the wife so collected and
used, kept from the record till after the purchase and receipt of alarge amount
of Q;rmds by the husband and his son, they being at the time largely msolvent
Leld to be Traudulent as to the parties selling the goods

3. ¥rAUD—QUEsTION OF Facr.

Fraud is generally & question of fact, to be determined by all the circum-
stmces of the case.

4. WIPE’S SEPARATE PROPERTY.
wafe desiring to preserve her rights in her separate property, should take

reasonable care to keep it distinct from her husband’s business, so that it shall
not become the means of practicing fraud upon others,

In Bquity.

David Friedenrich, for complainants.

Daniel Titus, for defendants. o

SAWYER, J., (orally.). Thé bill in this case iz brought for the pur-
pose of having appropriated to the payment of debts certain property
alleged to have been fraudulently mortgaged and transferred to -Mrs.
Mish, thé wife of one of the defendants. Without going into them
fully, a brief outline of the facts is as follows: In December, 1879, P.
Mish & Son, a firm doing business in San Francisco, in a certain line
of merchandise, was manifestly insolvent,—their indebtedness largely
exceeding their assets. In that month P. Mish executed to his wife
a mmtgage for the sum of $54,000, upon property which was already
subject to a mortgage for a large amount, the two mortgages being
more than sufficient to absorb the property. The alleged indebted-
ness for which this mortgage was given avose from rents and sales
of certain separate property of the wife, which had been given to her
by her brother so far back as 1863, For years the husband had been
collecting the rents of this property, using the money in his business,
and for the support of his family, and for other purposes, and no
book-account or memorandum of it was kept by either party. At
the date mentioned, Mr. Mish and his wife figured up the amount
which they claim he had received from the income of her property
and added a large amount to it as interest, making the total indebt-
edness $54,000, for which sum the mortgage referred to was exe-
cuted. The mortgage was not puton record atthe time. About the
time of its execution, the younger Mish left San Franecisco for New
York, where he purchased {or the firm from various parties, upon a
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credit of several months,—four months, I Lelieve,—goods to the value
of $63,000,—his firm being then undoubtedly insolvent, it being in-
debted to an amount much larger than the value of all its assets.
The goods were purchased during the winter of 1879-80, and imme-
diately shipped to San Francisco. In March, 1880, soon after the
arrival at San Francisco of the last of the goods, Mrs. Mish put her
mortgage on record. Immediately afterwards a suit was brought on
behalf of a relative, a brother-in-law of Mrs. Mish, and the stock in
the store of P. Mish & Son attached. The stock wasg sold under exe-
cution in that suit, and Mrs. Mish became the final purchaser; she
having in the mean time hought up another judgment against the
firm. The consequence was, not one cent of this indebtedness of $63,-
000 referred to was ever paid, and these complainants, being among
the sufferers, bring this suit to have the property covered by the mort-
gage to Mrs. Mish appropriated to the payment of their debt. The
defense is that this is the separate property of Mrs, Mish. I think
no one can read the testimony and the record in this case withouf
being satisfied that these transactions are fraudulent with reference
to these creditors. It is not necessary for me to go into a discussion
of the subject; it would be unprofitable to do so; but, in my judgment,
it is clearly manifest, from the faets and the surrounding cireum-
stances in this case, as to these creditors, that this transaction be-
tween Mish and his wife was fraudulent. A great many ear-marks
of fraud are apparent. Fraud cannot usually be proved directly. It
I8 a question of fact, to be inferred from the surrounding ecircum-
stances. The circumstances in this case, certainly, justify the infer-
ence of fraud. :

It is highly probable, and for the purposes of this decision I shall
assume, that much of this money making up the alleged indebtedness
of $54,000 was income from the wife’s separate property.- But it was
collected by the husband, who used it for such purposes as he saw fit,—
without any specific agreement in writing, or otherwise, in regard to it,
—no accounts or traces of it béing kept, and he was not called upon to
give any account of it until the time when the mortgage was executed
to the wife, under the circumstances named, many years after its col-
lection and use; and the execution of the mortgage was kept secret
until after the delivery of the last goods bought in New York by the
son. The attachment referred to followed 8o’ quickly and under
Buch circumstances as, at least, to suggest a suspicion of co-opera-
tion and information on the part of the attaching creditor not pos-
sessed by other creditors. I think this point in the case comes
clearly within the ruling in the case of Humes v. Scruggs, 94 U. S.
22-98, where, in the case of such a use of a wife’s property as is here
shown, under similar circumstances, it was held that there was a
dedication of the money on the part of the wife to the general uses
of the husband., I think the circumstances in this case show a
dedication to the husband by the wife of the income of her property
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collected and used by him, so far, at least, as the interests of these
creditors are concerned. If married women desire to preserve their
rights of property, they should take reasonable care to keep it sepa-
rate, and in such condition as not to mislead those dealing with their
husbands. They should so manage their property, as not to make
it an instrument of fraud upon the rights of others. There must,
therefore, be a decree for complainant in conformity with the prayer
of the bill.

Toe “Erevator Case.”
Kansas Crry Erevator Co. v. Union Pacirie Ry. Co. and others.

Unitox Pacirie Ry. Co. and others ». Kansas City Ernevator Co.
and others.

(Cireuit Court, W. D. Missyuri, W. D. May, 1881.)

1. LEASE—FORFEITURE— RE-ENTRY,

The right of a lessor to determine, without recourse to the courts, a lease of
real estate as forfeited, and re-enter upon the prem.ses, is a har-h power, and
it is the duty of the court to restrain it to the most technical limits of the
terms and cond.tions upon which the right is to be exercised, and a court of
equity, when necessary, when this power has been exercised, will come in and
aftord relief.

2. SaME—CoNDITION PRECEDENT—TAXES AND RENTS.

Whete a lease provides for re-entry upon failure to pay taxes and rents, a
demand for the payment of such taxes and rents is necessary as a condition
precedent to the right of re-entry.

3. SAME—SUBLEASE.

Where a lease contains a provision that the lessee shall ¢ not sublet, nor as-
sign or transfer this agreement, without the wr tten consent thereto of the su-
perintendent”’ of the lessor, the lessee may either sublet or ass gn, with the
assent of » he officer namud; and where, during two or three months of the term,
the properiy was turned over to another without the assent of the lessor, by
acquicscing, and fa ling to object for a considerable period of time, the breach
of the agrcement w.11 be considered as waived by him,

4. SAME—RECEIVER—SUPERINTENDENT.

Under such a lease, the superintendent appninted by the receiver, into whose
hands the railroad company, the lessor, has passed, is to be regarded as the su-
perintendent, and his assent to a sublease will be sufficient.

5. SAME—PoOLING ARRANGEMENTS.

When a party seeks to declare a contract forfeited by an act of his own, he
must point out specifically some clear act, in violation of the terms thereof,
which authorize said forteiture, and in this case the alleged pooling arrange-
ments on the part of the lessees are not sufficient to constitute a breach of the
agreement that it ¢ will use the premises for no other purpose than a legiti-
mate business,’”” and w.ll charge only reasonable and compensatory commis-
sions.

In Equity.

Gage & Ladd and Karnes & Ess, for the elevator comypany.

J. P._Usher, d. L. Williawms, and Charles Monroe, for the railway
companies.




