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and in this court also, that a location may not be made by a discov-
ery shaft upon another claim which has been previously located, and
which is a valid location, but that doectrine has nothing to do with
the point in controversy here. = Forall that.appears, the Winnemucea
may have been the better location, and it may have been sold by the
Little Pittsburgh parties, or disposed of in some way. The mere fac

that a part of it was transferred to the Little Pittsburgh parties is not
"enough to defeat the right of the locators to other portions which
-were not sold, disposed of, or surrendered.

The demurrer to the answer will be sustained,

"Tiutox v. Barrern and another.

(Crrcuit Court, D, Oregon. June 26, 1883.)

1. Res JuprcaTa.

The decree of a competent court in a suit to enforce the right of the grantee
against the grantors in an instrument admitted by both the plaintiff and de-
fendants to have heen intended to operate as a mortgage, determines the rights
of the parties thereto and thereunder, so that either they or their privies, as
against each other, are estopped to say or allege aught to the contrary.

2. FinaL DFCRFE—’\IODIFICATION OF.

During the term the court may modlfy, supplement, or supersede a final
decree in any case: and whileit is more orderly and convenient 1o state in the
sccond decree how far or in what respect it is intended to atfect the first one, still
this is not actually necessary ; and it will be presumed that in giving the sce-
ond decree the court intended to modify the first one, in so far as they differ,
unless the circumstances plainly indicate the contrary

3. DecrEE AxD ExecutioN THEREON.

An execution directing the sale of mortgaged premises to satisfy the debt of
the mortgagee must be based upon a decree which is sufficiently indicated
therein ; but, although there is'a variance between the latter and the former
as to the date of the decree the execution and sale thereon is valid, in favor of
any person claiming thereunder if it plainly appears to the court, upon a view
of “all the facts, that the execution wasin fact issued upon the decree in ques-
tion, and for its enforcement.

4 Two SI\IILAR DECREES IN A CAsE.

Two decrees, purporting to be final, were given in L. v. B., within three
days of each other, directing the sale’ of mortgaged premises, "and differing
only in the mode of describing the same,—the first one describing them bv
parcels, and the second one by the same parcels, and- as & whole. Held that
said decrees were, in legal effect and operation, identical, and an execu-
tion might properly issue upon either of them.

t'nAction to Recover Possession of Real Property. Motion for a new
al. . . o

M. V. Fechheimer, for plaintiff,

W. W. Chapman, for defendants,

Before F1eLp and Deapy, JJ. -

Deapy, J. On November 29, 1882, Charles F. Txlton a citizen of
. New York, brought this action agamst Colburn Barrell and his wife,
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Aurelia Jane, citizens of Oregon, to recover the possession of a tract
of land situated in Multnomah county, containing 13} acres, and al-
leged to be worth $13,000. Aurelia Jane demurred to the complaint,
and on December 27, 1882, the demurrer was overruled. - 14 Fep.
Rep. 609. The defendants afterwards answered separately, and to
the new matter contained in these answers the plaintiff replied.

From the pleadings it appears that the plaintiff purchased the
premises from William S. Ladd, a citizen of Oregon, who purchased
them at a sheriff’s sale upon a decree against the defendants fore-
closing a mortgage thereon, execnted by them to said Ladd, and upon
them the following issues arise

(1) As to the ownership and right to the possession of the premises,—the
plaintiff alleging that he is the owner of the same, and entitled to the posses-
sion thereof, while the defendants deny such ownership, and allege respect-
ively that Aurelia Jane is the owner of 11 acres of the premises, and Colburn
is the owner of the remaining 2§ acres, and entitled to the possession thereof.
(2) As to legal effect of the conveyance of the premises to William S. Ladd
by the defendants on January 17, 1877,—the defendants alleging that the
same was intended as a mortgage to secure the payment of $3,350 then due
from said Colburn to Ladd in two years, with interest at 1 per cent. per month,
and that Ladd agreed to give the defendants a writing to that effect, which
promise, so far as Aurelia Jane is concerned, he did not keep, but on March
22, 1877, executed a writing to said Colburn whereby he agreed to sell the:
whole of said premises to him; while the plaintiff alleges that he gave said
Colburn, for himself and as agent of his wife, on said date, a writing by which.
he agreed that if the sum due him was paid on or before March 7, 1878, but.
not afterwards, he would release and quitclaim the premises to said Colburn:
or his assigns. (3) As to whether the defendants are not estopped to allege-
any act concerning the execution of the conveyance of January 17, 1877, and
the understanding or conduct of the parties about or concerning it,—the plain-
tiff alleging that on December 4, 1879, said Ladd brought a suit in the proper
state cireuit court, against the defendants, for the purpose of having said con-
veyance of January 17, 1877, declared a mortgage, and foreclosed accordingly ;.
that the defendants were sammoned, appeared and answered the complaint in
said suit, and that on March 22, 1830, said court made a final decree therein,
declaring said conveyance to be a mortgage; that the defendants had broken
the condition thereof,and that the premises be sold as therein directed; that on
March 23d an ovder of sale issued vut of said court to the sheriff, requiring
him to sell the premises as upon an execution, upon which the same were duly
sold to William S. Ladd on April 24, 1880, who afterwards, on August 25,
1880, and after the confirmation of said sale by said court, duly conveyed the
premises to the plaintiff. And (4)as to whether the conveyance by Ladd to
the plaintiff was collusive or not,—the defendants alleging that it was made
without consideration, and for the purpose of enabling said Ladd to maintain
an action in this court for the possession of the property in the name of the
plaintiff, and upon the understanding that the same, or the proceeds thereof,
should be returned to him;—all of which the plaintiff denies.

The cause was tried by the district judge, with a jury, and the de-
fendants admitting that the issue as to the collusive character of the
conveyance to Ladd ought, upon the evidence, to be found against
them, under the direction of the judge a verdict was found for the
plaintiff. The defendants moved for a new trial, and the motion was
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heard on June 26th. The grounds of the motion for a new trial are
error of the court in the admission of the evidence and instruction to
the jury.

In the course of the trial the plaintifi offered in evidence a transcript -
of the proceedings in the state court in the case of Ladd v. Barrell et ux.,
to which the defendants objected for various reasons, only one of
which is pressed on the motion for new trial, In this transcript there
are two final decrees—the one given on March 19th and the other
the 22d; and while the latter is pleaded in the replications as an es-
toppel, the execution appears to refer by date to the former. And,
first, the rights of the parties to this conveyance or mortgage of Jan-
uary 17, 1877, and the writing of March 22, 1877, were directly in-
volved and determined in the suit of Ladd v. Barrell et ux., in the
state court, and are now res judicata. The defendants had their day
in that court, and by their answer substantially admitted the claim
of the plaintiff therein, and cannot now be heard to allege aught to
the contrary of the determination based thereon.

But counsel for the defendants contend that as thereis nothingin
the transeript from which it expressly appears that the state court
intended to vacate or modify the first decree, the second one is a
nullity, and does not support the estoppel set up in the replications;
while, if such decree is valid, then the sale and convevance to Ladd
in pursuance of the first decree is void and of no effect.

But if the order of this argument is reversed, as it well may be,
the conclusion reached supports the allegation of title or ownership
in the plaintiff, and disproves the plea of title in the defendants,
whatever may be the effect on the estoppel. Admit, if you please,
_ that the second decree is void, as being made after the court had ex-
hausted its power and jurisdiction over the subject, then the first de-
cree is valid, and the sale and conveyance to Ladd in pursuance of
it is valid. But we do not see any reason to think this second de-
cree invalid. It was given at the same term as the tirst, and while
the proceeding was still in the breast of the court, and subject, in
this respect, to its control and power. True, it would have been more
orderly and convenient, in making the second decree, to have referred
to the first one, and stated in what particular the latter was intended
to modify, supplement, or supersede the former. But such a state-
ment\ was not absolutely necessary. On the contrary, it is to be pre-
sumed that a second decree made within the term is intended to mod-
ify a former one just so far as it differs from it, either in breadth or
length. -Any other conclusion, unless under circumstances plainly
indicating mistake or misapprehension, would be contrary to reason
and common sense. Nor is the objection that the sale appears to
have been made on an execution issued on a decree of March 19th,
Instead of the 22d, valid in this action. The process upon which
this sale was made consists of a copy of the decree, followed by a writ
In the nature of a venditione exponas, issued and signed by the clerk,




