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renis and profits which have been or ought to have been annually
received and credited with the yearly expendifures for reclamatlon,
Improvements, and taxes, and that, too, with reference to hundreds of
lots of ground. It is an account, the correct statement of which by
the master occupies 300 pages, and upon which the record shows he
has been occupied almost three years. It is, therefore, an account
of a most complicated and ramified ch‘uacter, which could not be
dealt with upon a trial at law at nisé prius.

The fact that the constitution of the United Stales guaranties to
all suitors in common-law cases, where more than $20 1s involved, a
trial by jury, should insure precision on the part of courts in diserim-
inating as to the proper character of causes, but cannot change the
answer to the question as to whether a cause is of equitable cogni-
zance. That must depend upon whether it be such a cause as the
English court of chancery would have taken cognizance of at the
time of the adoption of the constitution of the United States.

The case of Root v. Ry. Co. 105 U. S. 189, relicd on by defendant,
by no means excludes this case from the equily courts. On the con-
trary, while it holds that where there is no element of trust, and
where there are no other special circumstances which would author-
ize jurisdiction in equity, an action for an accoun$ is an action at
law; it adds the express reservation (page 216) that “an equity may
‘arise out of, and inhere in, the nature of the account itself, if it render
a remedy in a legal tribunal difficult, inadequate, and incomplete.”

In Hipp v. Babm, 19 How. 271, there is the same exception made.
That was a suil for a- 'naked accounting as to rents and profits.
There were no equity features. "The court in declining jurisdiction
(page 279) says: “Toauthorize jurisdiction it must appear that the
courts of law could not give a plain, adequate, and complete remedy;”
and that-that oase did not show that justice could be administered
with less expense and vexation in a court of equity than in a court of
law.”

In Ex parte Bax, 2 Ves. Sr. 388, Lord Harpwicxs said :

“In an action at law an account is to be taken by auditors. Indeed, where
the auditors have taken the account, and on charging and discharging the
iterns issues may be joined, and so many issues then n:ay be tried, actions
at Iaw, therefore, for accounts are so few because so long time is required.”

In O’Connor v. Spaight, 1 Schoales & L. £09, Lord REDESDALE said,
(this was an action for an account by a landlord against a tena_lt
for rent:)

“The ground on wkich T think this is a proper case for equity is that the
account has become so complicated that a court of law would beincompetent
to examiue it upon a trinl at nisi prius with all neccessary acecuracy. * * *
Lhis" is a principle on which courts of equity constantly act by taking cogni-
.zance of iatters which, though coguizable by courts of law, are yet so in-
Jvolved with a complex account that it cannot properiy be taken at law.”
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“In Corporation of Carlisle v. Wilson, 18 Ves. Jr. 278, the lord cl-lim?z

cellor (ERSKINE) says: :

“'The principles upon which courts of equity originally entertained suits for’

an account when a party had a legal title, is that, though he might support a-

suit at law, a court of law either cannot give a remedy, or cannot give so:

complete a remedy as a court of equ ty.” .

In Weymouth v. Boyer, 1 Ves. Jr. 424, Mr. Justice BuLLEr, sit-

ting for the chancellor, (Lord TrurLOW,) says:

“We have the authority of l.ord HArDWICKE that if a case was doubtful, '
or the remedy at law difficulé, he would not pronounce against the equity ju-

risdiction. “he same principle has been laid down by Lord BATIIURST.”

In Fowle v. Lawrason’s Ex’r, 5 Pet. 495, the supreme court says:

“In all eases in which an action of account would be the proper remedy at

law, the jurisdiction of a court of equity is undoubted. In transactions not.
of the peculiar character of those in this case, great complexity ought to exist ..

to give jurisdiction.”

In Barber v. Barber, 21 How: 591, the court says:

It i3 not enough that a court of law also has jurisdiction; the remedy at -
law must be as practicable and efficacious to the ends of justice and its prompt :

administration to exelude.”

In Mitchell v. Great Works Manyf’g Co. 9 Story, 653, Justice Story, :

overruling a demurrer to a bill for an account, says: “Considering

the complications and changes of interest, the claims cannot be ade-

quately examined except in a court of equity.”
In Nelson v. Allen, 1 Yerg. 372, the corrt say:

“I% is contended by the defendants that, as the plainti{f’s title is a pure -

legal title, he has a remnedy at law for the mesne profits, and that, if his bill

had been demurred to,it would have been dismissed. This position is wholly
gratuitous, unsupported either upon prineiple or authority. It has been over- .

looked by them that courts of equity have concuzrent jurisdiction with courts -

of law in cases of account.”

See, also, Judge WryTE’s review of the English cases at page 373.

|

“Bo there shall be an account in equity for mesné profits.” Comyn,

Dig. “Chancery 2 A 1.” “But not till possession has been recovered, -
as trespass will not lie at law for them till then.” Comyn, Dig.

“Chancery 2 A 2.”

“Equity will decree an account of rents and profits whenever: the
agecount is intricate and complicated, and therefore not easily ad-
Justed at law. And this holds not only where the matters grow out

of a privity.of contract as between landlord and tenant, but in many -
cases of adverse and conflicting claims.” Hole. Eq. 85. See, algo, 1

Mad. Ch. 868; Cooper, Eq. P1. 184; Ludlow v. Simond, 2 Caines” Cas.

40, per Truoxesow, J.; Knotts v. Tarver, 8 Ala. T43; and Printup v’

Mitchell, 17 Ga. 558. - . S
From an early date equity decreed an accotnt of mesne profits

~hen there ‘were particular: circumstuaaces which involve-an-equity.-
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By the lord keeper, in T'illy v. Bridges, Prec. Ch. 252. This excep-
tion includes all cases which involve an equity which cannot be made
available at law. 1 Fonbl. Eq. marg. pp. 14 and 15, and note, (4th
Am. Ed. by Laussat.) If the recovery of the demand had been un-
conscientiously obstructed, that of itself constituted an equity. Cur-
tis v. Curtis, 2 Brown, Ch 633, per Sir Linoys Kexvox, afterwards
Chief Justice and Lord Kexvox.

The gravamen of the bill of complaint is that the defendant,
by her direct efforts, persisted in mala fide, has kept the complain-
ant out of possession for 47 years, and until any remedy by an ac-
count at law is practically impossible. ~This allegation alone, accord-
ing to the principle laid down in Pulteney v. IVurren, 6 Ves. 73, would
give jurisdietion.

But there is another distinet ground of equity jurisdiction here.
The complainant has recovered judgment against several hundred
actual tenants for rents and profits for varying portions of this long
period. These tenants are insolvent. The defendant in this action
is the warrantor of all those tenants, and whatever they owe the
complainant the defendant owes to them. The defendant is not only
a warrantor, but she is a warrantor who has enriched herself by pur-
chasing in bad faith the complainant’s property and selling it at a
profit of $500,000. This sum she has retained, and has had the use
of since the year1837. The complainant has no remedy at law upon
this warranty from want of puvzty Equity, therefore, gives her a
right of action. This case is, in principle, the case of Riddie v.
IIIamlelele, 5 Cranch, 322, where “an indorser of a promissory note,
who had been adjudged to have no remedy at law against a remote
indorser, was held to be entitled to maintain a suit in equity against
him, on the groand that the defendant, as the origiral indorser of
the note, was ultimately responsible for it, and that equity would de-
cree the payment to be made immediately, by the person ultimately
responsible, to the person actually entitied to receive the money.”
Page 329.

It i1s but another application of the principle laid down by Mr.
Story in his Equity Jurisprudence, § 687, that where an owner and
lessor would have no action at law against an under-tenant upon his
covenant for rent, still, if the original tenant was insolvent, equity
would give the owner a direct action against the under-tenant. The
reason assigned by Mr. Story is that the under-tenant should not be
permitted to enjoy the profits of possession without accounting to
the original lessor, because, if the original lessee had paid, he would
have had a remedy over against the under-tenant.

It is but another application of the well-settled principle recognized
in the familiar case put by Chief Justice Marsmrary, Id. 5 Cranch, 330,
of a right of action by a creditor of an estate against the legatees of
his debtor. “If,” says Chief Justice MarsHALL, “doubts of his right
to sue in chancery could be entertained while the executor was solv-
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ent, none can exist after he has become insolvent. Yet the credilor
would have no legal claim on the legatees, and could maintain no
action at law against them. The right of the executor, however,
may in a court of equity be asserted by the creditor, and as the lega-
tees would be ultimate:y responsible for his debt, equity will make
them immediately responsible.

The principle here to be invoked, and which is controlling, is that
equiy will not allow a party ultimately liable, for his own advantage,
to keep the owner ont of possession, and an intermediate and insolv-
ent pavrty in possession, who is, in turn, responsible to the lawful
owner, and thereby to enrich himself out of the property of that
owner, thus possessed, and escape liability to him for want of a mode
of action.

This principle 1s laid down n broader terms by Lord Justice Tur-
NER in the case of the Fmperor of Austria v, Day & Kossuth, 3 De G.,
F. & J. (64 Eng. Ch.) 217, thus:

“The highest authority upon the jurisdiction of this court, 1n enumerating
the cases to whiclt the jurisdiction of this court extends, mentions cases of
thisclass where the principles of law by which the ordinary conrts are guided
give no right, but upon principles of universal justice the judicial power is
necessary and the positive law is silent.”

The conclusion, therefore, is unavoidable that this suit is properly
brought as a suit in equity:

(1) Because, as a bill for discovery of the participation of the de-
fendant in, and her advantage from, the provoking and maintaining
a litigation which, commenced in bad faith, has, upon various pre-
texts, been made to keep the complainant out of the enjoyment of a
large inheritance for 47 years; and,

"(2) Because, whether the bill of complaint be viewed as an inci-
dent to a litigation which has lasted in a court of equity for half a
century, calling for an account for rents and profits for that whole
period, as to a vast number of separate lots, and calling for a dis-
tinet and detailed statement of zccount for each lot, under a system
of law by which, on the one hand, the annual profits or value for use,
and on the other hand the yearly disbursements for ameliorations
and taxes, must he ascertained and stated, and where it is made-to
appear that this exhaustive complexity is altogether due to the,hin-
drances which have been interposed by the defendant; or whether
the bill of complaint be viewed as leveled at a defendant who, under
an obligation to indemnify a possessor in case of eviction, and for
the purpose of retaining an enormous price unjustly obtained, and
avoiding a liability for fruits which must be rendered to the real
owner upon her recovery of possession, has, directy as well as
through that possessor, by all manner of legal artifices, in bad fal'th,
kept that owner out of possession of her own, that possessor having
no means wherewith to respond to the owner when evicted and ad-
judged to deliver up the property with its fraits,—whether the biil of
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complaint is viewed with reference to either of the distinect grounds .
which it presents for equitable jurisdiction,—a fortiori, if it be viewed -
with reference to all,—it states a case over which a court of equity -
has undoubted cognizance. :

As to the cause upon the bill, amended bill, answer, pleas, and
proofs. The averments of the bill which it is necessary to consider
are as follows: That the'complainant was the legitimate daughter
of Daniel Clark, and by his last will and testament (will of 1813)
became his universal legatee and inherited the property known as
the Blanc tract, which is set out in the bill by metes and bounds;
that in the year 1834 the First Municipality, a corporation whose
property and liabilities were, by the amended charters, transmitted
to the present city of New Orleans, fraudulently obtained possession
under a pretended title of the said Blane tract, and in the year 1837
divided 1t into squares and lots, and for a price exceeding $400,000
conveyed it to a multiplicity of grantees, who, by mesne conveyances,
granted in parcels and subdivisions said tract to tenants, who, as
well as the original and intermediate grantees, took in bad faith.
The bill further avers an eviction and recovery by the complainant
against these tenants for the entire tract, and for fruits for portions
of the time of disseizin; their insolvency; that the defendant is a
warrantor of all said tenants; was notified, and, in fact, made the de-
fenses in the suits terminating in the judgments for eviction and for -
fruits; that a separate suit for a portion of this tract was commenced
and maintained against the defendant, in which all of the facts and
propositions of law relating to complainant’s title and the liability
and wrong-doing of the defendant were judicially determined; that,
in spite of the requests of the tenants to surrender to the complain-
ant, the defendant compelled them by threats to allow her to con-
tinue the defenses; that, as a final resort, when the rights of the
complainant had been, after 35 years of litigation, fully established
by the probate of the spoliated will of Daniel Clark, by the supreme
court of this state, and by the complete establishment of the rights
of the complainant to this property, as against the defendant, by de-
crees between -these parties by the supreme court of the United
States, the defendant, in the year 1867, caused a suit to be insti-
tuted for the pretended purpose of revoking the probate of the will
of Dantiel Clark, and thereby delayed and hindered the complainant’s
recovery for a further period of 10 years; that all this delay and’
hindrance has been caused by the defendant alone for the purpose of
enriching herself by thereby saving herself from her ultimate lia-
bility upon her warranty for the return of the price and for fruifs
and revenues; and upon these averments the complainant demands
judgment against the defendant for the rents which were received,
and which ought to have been received, and which the complainant’
would have received but for the alleged long-continued and enormous
wrong of the defendant. :
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The defenses contained in the answer of the defenlant are; in sub-
stance, a denial of the bill, as well as (1) plea of prescription of one,
two, and three years; (2) good faith of the defendant; (3) reduction
of amount alleged by the bill to have been received for the property
at public auction; (4) collusion in the case of Gaines v. Hennen;
(5) denial of insolvency of the tenants; (6) plea that the judgment
in the case of Gaires v. City of New Orleans is such an adjudication
as precludes complainant from bringing this suit; and (7) irregular
and fraudulent character of some of the judgments in the Aguelly
and Monsseaux, i. e. the possessory, suits.

I will consider these defenses seriatim: ;

(1) Prescription. This is a suit which, according 1o all authori-
ties, both under the common law and the law of Louisiang, could not
have been brought until the complainant had recovered possession.
Gaines v. City of New Orleans, 15 Wall. 633. Her judgments in the
Agnelly and Monsseaux cases, wherein she recovered judgment for
possession and for partial fruits, were rendered May 7, 1877, and
therefore did not become final until May 3, 1879. This present svit
was filed August.-7; 1879, - All ground, even: for discussion as to pre-
scription, is wanting. o , :

(2) Good faith of the defendant. This issue has been absolutely
and finally settled adversely to the city of New.Orleans, in Gaines v.
Clty of New Orleans, 6 Wall. 642, and 15 Wall: 633.

(8) As to the amount of price received from the sale of the sianc
tract at the public auction in 1837. The report of the master and
the adjudication shows the aggregate amount derived from this sale
to have been $482,525, besides $86,405, the amount of price of ad-
judication of certain lots for which no evidence of deeds of sale ap-
pears. Master’s Report, p.-24.

(4) As to any alleged collusion hetween the parties in the case of
Gatries v. Hennen, there is not a scintilla of evidence in the record in
support of this avermeént; and it becomes of little moment except as
bearing upon the question of good faith of the defendant. This has,
as has been observed before been settled, and is no longer an open
questlon

(5) The matter of the msolvency of the tenants appears by the tes-
timony of Florville Foy and Jules Vienne.

(6) Plea that the judgment in the case of Gaines v. City of New
Orleans is such an adjudieation as precludes the complainant from
bringing this suit. - The suit here referred to is known in this record
as suit No. 2,695. It was an ejectment suif, conducted on the equity
side of this court as a suit in part for discovery.. It was filed origi-
nally with reference to the whole Blanc tract. The defendant’s answer
contained a disclaimer as to any title or possession of the tract ex-
cept that square upon which was situated the draining machine and
some other small pieces: The answer disclosed the names of the oc-
cupants who were alleged to-be in possession of the rest of the tract.




2% FEDERAL REPORTER.

Upon the coming in of defendant’s disclaimer the complainant took
no further proceedings as to the portion of the tract covered by i,
and the cause proceeded and the judgment was with reference to the
portion as to which possession was not disclaimed. There was no
judgment upon the disclaimer. In fact no issue was joined upon it.
The judgment has precisely the same scope and effect as if the bill,
as originally filed, had sought a discovery and recovery of property
and fruits as to the square occupied by the drainage machine alone,
and the other squares not included in the disclaimer. Indced, after
the disclaimer it became necessary that the possessory actions against
the occupants should be commenced and terminated before this pres-
ent action would lie. An exception was made after the cause had
come back from the supreme court and was before the court upon the
master’s report, which presented the question whether the complain-
ant could treat the city as a trustee for the price received by her for
the Blanc tract. The question was solved by the court declaring that
in an ejectment bill against a party holding by an adverse title there
could be no trust raised up as to the price received, in case of sale of
a portion; 4. e., that the whole aim of the bill was inconsistent with
the claim thus urged by the exeeption. This ruling and decrce can
by no construction be made to be adverse to, or even relate to, the
claim presented here. This claim is not only not inconsistent with
the ejectment suit, but follows and could only follow as a consequence
from that suit and the recovery in the possessory suits. The reve-
nues upon which the master has reported are those derived or deriv-
able from lands not included in the suit No. 2,695, after the dis-
claimer and not embraced in the judgment.

(7) That some of the judgments against the tenants (in the Agnelly
and Monsseaux suits) were irregular and fraudulent. The evidence
which seems to be relied upon is that in some of the instances, in which
judgments pro confesso were entered, the subpenas are not in the rec-
ords. This by no means overcomes the prima facie case made by
the judgment itself, as it cannot be presumed the court would have
rendered it without proof of service of prucess. I do not find that
the special defenses are in any respect sustained.

The exceptions to the report of the master are for the most part
treated and disposed of in the subsequent portions of the opinion.
As to those not there discussed which have been filed by the delend-
anb:

(1) As to the order of reference. I take it, it is not to be dis-
puted that the court may order a reference of any part of an equity
cause, whenever, in its opinion, the ends of justice require it, and
the matter referred can be considered by the master consis'ently with
the rules of pleading and evidence. 'This order was made by the
cours in anticipation of the long time necessary to take and state
this intricate and prolonged account, and with the purpose of putting
into force the condition and stipulation upon which the judgment
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against the defendant, taken pro confesso, had been vacated, viz.:
To speed a cause which sought to enforce a right to an inheritance,
the contest as to which had been prolonged far beyond two average
human lives, and with respect to which the controlling principles
had been settled never to be shaken. The thing as to which the ac-
count was directed to be taken was specifically defined, and the rules
upon which it was to be taken were clearly set out in the order of
reference. The only question worthy of any consideration, with ref-
erence to such an order, would be whether it was made at a point in
the litigation, when a reference of the matter committed to the mas-
ter could be had without prejudice to the rights of the litigants.
The demurrer to the whole bill had been overruled, after a very full
argument, and the court had announced its opinion to the effect that
that portion of the bill, and that alone, was good by which the com-
plainant sought to recover from the defendant the rents which she
might and would have derived from that part of the Blanc tract
from which she had been kept out of possession by the devices of the
defendant, through her warrantees who occupied. Leave, accord-
ingly, was given to the defendant to still demur to the rest of the bill,
and a reference was directed to ascertain the rents and profits which
the complainant would have derived had she been allowed to remain
in undisturbed possession. See Decree, March 27, 1880. This in-
quiry was just as capable of being conducted at that point in the
progress of the cause as after a decree upon the evidence. The
complainant, in acting upon the order, incurred the risk of the costs
of the reference, in case she should obtain no decree upon the evi-
dence when the cause should have been finally submitted. The de-
fendant was in no respect prejudiced, and was deprived of nothing
but the opportunity for causing still further delay.

(2) As to the exception that the master has not reported upon
certain questions. Nothing was referred to him except to take and
state the account of rents and profits as to the tract of land known
as the Blane tract,—both those realized and those which might have
been acquired with ordinary good management.

(3) As to the exception that, in some respects, the master has
not correctly located the tract. The court finds that the location
adopted by the master is confirmed by the contemporaneous maps
offered as exhibits in this cause.

(4) As to the exception that the master has carried on the charges
for rent after the judgments of eviction. This exception is founded
on a misapprehension. The master’s report shows that he charges
the defendant with rents only up to the date of eviction, under the
Agnelly and Monsseaux judgments, although he has properly contin-
ued the allowance of interest upon the rent dues, or amounts of rents,
till judgment. The other exceptions to the master’s report on the
part of defendant have been considered in the opinion and are over-
ruled. As to the exception to the master’s report on the part of the
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complainant, it is allowed to the extent and for the reasons set forth:
in the opinion. The additional exception as to the property con-
veyed to MeDonogh, and by him bequeathed to the city of Baltimore,
is also founded on a misapprehension. The account is brought
down only to 1848, the date of the conveyance from the defendant
to MeDonogh.

The question remains whether the complainant has substantiated
her bill, and, by the proofs, made such a case as to entitle her to a
recovery. The complainant’s title—that is, her capacity to take; her
heirship; her legitimacy; the will, and her right to inherit under it;
the entry into possession of* this Blanc tract by the defendant; that
the defendant in bad faith took her title and sold the property and
received the price, and in all her relations to said property is to be
deemed a person dealing in bad faith; that complainant has not re-
nounced her title; and the legal identity of the First Municipality and
the city of New Orleans, the defendant,—all these facts and issues-
have been settled beyond question by the supreme court of the United
States by a solemn judgment between these parties. See record
in suit, Gaines v. City of New Orleans, No. 2695 of docket of. this
court, and the case as reported, 6 Wall. 716 and 15 Wall. 624,

Under the civil law and the textual provisions of our Code, the
seller, even in good faith, in case of eviction, is bound (1) for a res-:
titution of the price; (2) for a restitution of all fruits and revenues,’
which the vendee is obliged to restore to the owner; (3) for the costs;
and (4) for all damages which the vendor has suffered; besides the’
price paid. Civil Code, arts. 2506, 2507, 2510; Morris v. Abat, 9
La. 557; and Downes v. Scott, 3 La. Ann. 278.

The possessor in bad faith is bound to surrender the thing imme-
diately, and the seller and warrantor, who took and conveyed in bad
faith, is bound forthwith to restore the price to his vendee and to
acquit, 4. e., discharge, for him his liability to the owner without’
suit or condemnation. He isin law a usurper, and liable for his suc-
cessors. Pothier, Cont. of Sale, No. 127. :

The complainant’s title being incontrovertibly established, as well-
as the mala fides of the defendant, the simple inquiry is, in what
manner and to what extent did the defendent delay or hinder resti-
tution ? for any delay, much more, any hindrance, was a fault.

The testimony shows:

That in 1836 this complainant first commenced her judicial demands against
the First Municipality, in whose place the defendant stands, for this property;
that six times she has been compelled to go before the supreme court of the
United States, upon an appeal or writ of error, in the prosecution of her
efforts to obtain restitution, mediately or immediately, from the defendant;
that, prior to the year 1855, that tribunal could ‘give no relief, though inti-
mating that they were impressed with the equity of her cause, because she
claimed property situated in the state of Louisiana, under a will not probated
in that state, and from a testator whose will was declared by the probate
courts of that state to be u difterent instrument, and oneé which excluded the
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‘complainant; that thereupon, in 1855, complainant succeéded in obtaining
the recognition of the genuine last will and testament of her father from the
“proper tribunal of this state, and in 1860 her right to inherit and recover
under that will was authoritatively admitted and decreed by the supreme
court of the United Stutes, in tha case I Gaines v. [lennen, 24 Ilow. 615;
that, in that case, not only was every point established which was. material
or requisite to entitle the complainant to vindicate her title to this entire
‘tract of land, and to recover against this defendant, but the court emphasized
its decision by the expression of the hope that opposition to rights so clear
and, even then, so unduly resisted, would thereafter cease; that this defend-
ant, nevertheless, continued her opposition by a defense to the suit of the
complainant against the defendant, in which cause, in 1866, the propositions
of law, and the conclusions as to the facts upon which the Case of Hennen
had been decided, were reiterated by the United States supreme court with
this severe rebuke to the defendant: « It was supposed after the decision in
Gaines v. Hennen that the litigation, which had been conducted in one form
or another for over 30 years by the complainant to vindicate her rights in
the estate of her father, was ended; but this reasonable expectation has not
‘been realized, for other causes, involving the same issues and pleadings, and
upon the same evidence, are now pendmg before this court.” See Gaines v.

City of New Orleans, 6 Wall. 716, That the defendant, in the year 1867,

joined in the institution and prosecution of a suit known as the Fuentes
suit, in which it was attempted to revoke the decree by which the will of
1813, upon which the complainant’s rights rested, had been probated; that
upon the suggestion by the defendant of the pendency of this Fuentes suit,
the circuit court of the United States for this district ordered a stny ot' pro-
ceedings in the causes known as the “Agnelly and Monsseaux cases,” which
had been brought in that court by the complainant against several hundred
of actual tenants of this DBlanc tract, who were intermediate warrantees of
the defendant, to recover possession and fruits; that these possessory suits
were thus made to pause till the final decree in the Fuentes case, whereby,
in.May, 1877, the prayer to revoke the probate of the will of 1813 was re-
jected; that the Fuentes suit, of itself, hindered the complainant in obtain-
ing restitution 8 or 10 years; t!lat, shortly after the decision of the supreme
court of the United States in Guines v. City of New Orleans, numerous par-
ties, tenants upon this Blanc tract, under titles emanating trom the defend-
ant, united in a petition addressed to her, in substance, asking that the de-
Yfendant should acquiesce in the demand of the complainant as the rightful
owner, make restitution, and end a useless and already decided contest; but
that the defendant refused to comply with this petition, and, tlnough her
counsel and attorney, entered upon and virtually conducted the defense against
the demand of the complainant for possession and for the fruits of this tract,

pending in the Aguelly and Monsseaux cases; that complainant, in May,
1877, recovered judgments for possession and for partial rents for portions
of the time of her dispossession, which judgments, there being no appeal, be-
came final in May, 1879; that the insolvency of the tenants in the Agnelly
and Monsseaux case is est(lbl;slleu, and that the former holders of titles de-
rived from the defendant, former occupiers of this tract, are either insolvent
‘or dead, without representation, or cannot be found; that in Aucust, 1879,

-this suit was commenced; that the answer of the defendant herein, among
Other defenses, denies all title on the part of the complainant to the Blane
tract; denies that tl:e will of Daniel Clark, of 1813, is valid or operative, and
the capacity of the complainant to take under it, and her heirship; avers the
‘complete good faith of the defendant; in short, with a temerity amounting to
hardihood, presents and urges, as if new and undecided, all the issues w hich
dad been for so many years controverted between the complainant and de-
fendant, and wlrich wele decided adversely to the defendant by the supreme




28 FEDERAL REPORTER.

court of the United States in 1860, emphatically reaflirmed adversely to the
defendant in her own case in 1867, and decided and practically enforced
against the numerous defendants by final judgments in the Agnelly and Mons-
seaux cases, who were all warranties of the defendant, who had notice and
defended, which, by operation of law, rendered these last decrees also judg-
ments against the defendant herself,

This recital, which is but a summarization of the proceedings and
adjudications disclosed by the records in the various causes which
constitute the litigation between these parties,—this unabating and
defiant resistance to rights decreed from the beginning to have been
known, and thus solemnly and frequently declared,—abundantly
establishes that from the year 1837 to the year 1879 the defendant,
with her large resources and power, by unconscionable proceedings,
has kept the complainant from the possession of this property, with
no conceivable object save the exhaustion of complainant and the
consequent retention, as against the defendant’s vendees, of the $500,.
000 which the defendant had in the year 1837 received for this prop-
erty, and the evasion of her just liability for fruits. That this is a
fault of an aggravated character, the perpetration of which has been
persisted in beyond all precedent, cannot be doubted. Civil Code,
arts. 2315, 2324; Irish v. Wright, 8 Rob. 428, 432; Smith v. Ber-
wick, 12 Rob. 20, 25. That this wrong has been committed under
the guise of judicial proceedings cannot exempt from liability. He
who, with a motive to deprive another of that which he knows is
justly that other’s, employs the process and machinery of the courts,
is under obligation to satisfy all damages which that other thereby
suffers. The damages springing from the legitimate exercise of legal
rights, even when there is an absence of malice, and there is good
faith, must at least consist in placing the injured party in the situa-
tion in which he would have been ii the disturbance had not taken
place. Gray v. Lowe, 11 La. Ann. 392, 393; Sellick v. Kelly, 11
Rob. 150; Horn v. Bayard, 11 Rob. 263, 264; Moore v. Withenburg,
13 La. Ann. 22.

The case of Dyke v. Walker, 5 Lia. Ann. 519, illustrates the extent {o
which damages are allowed for injury effected by litigation, for there
plaintiffs were allowed compensation for being compelled to go to
protest and for loss of credit. When a party makes use of judicial
procedure in bad faith, he is subjected to a peculiar and severer rule
in the assessment of damages.

The liability of a corporation, municipal or other, for the wrongful
and injurious acts of its officers and agents when acting within the
scope of their authority, or when the corporation has ratified their
acts, is, under the law of Louisiana, settled. McGary v. City of La-
Jayette, 12 Rob. 668; S. C. 4 La. Ann. 440; Rubassa v. Navigation
Co. 5 La. 463, 464; Wilde v. City of New Orleans, 12 La. Ann. 15;
and Guines v. City of New Orleans, 6 Wall. 716.

Nor does it diminish the liability of the defendant that she has, in
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- some instances, conducted and urged these defenses in the capacity
of warrantor. The warrantor is, by the settled jurisprudence of this
state, the real defendant. Millaudon v. McDonough, 18 La. 108, and
cases there cited. The defendant had the right, which the evidence
shows she exercised with a guilty knowledge, to assume the conduct
of the Fuentes case and the defense of the Agnelly and Monsseaux
cases, as well as with the same knowledge to procrastinate the acces-
sion of the complainant to her estate by the defense of causes where
she was the sole party defendant; but, by so doing, she incurred the
liability which rests upon all parties who employ legal process and
effect legal hindrance in bad faith, and against what are ultimately
dec]ared to be rights of others, and to their dama"e ; she must make
full reparation.

The case of Chirac v. Reinicker, 11 Wheat. 280, is in point, and
illustrates the ground of the defendant’s liability. In that case, in an
ejectment suit, there had been a recovery of possession against a
tenant, and a party, other than the defendant in the reported case,
had, with the consent of the plaintiff, been admitted to defend as
landlord. The court held that, notwithstanding this, if the defend-
ant had derived profit, and had aided in resisting the title of the
plaintiff and his recovery of possession by employing counsel and
defending the suit, he also was liable for mesne profits.

“An actual occupation of the premises by the defendants, during
the period for which damages are claimed, is unnecessary; it is suf-
ficient if he was interested in and derived profits from the premises
during that period.” Adams, Eject. marg. p. 383.

The question as to the amount of damages is twofold, resulting
from the double character in which the defendant is liable.

If we view the complainant as simply substituted in equity to the
rights which the vendees, warrantees, would have had, the amount
to be recovered would be determined by what had been recovered in
the Agnelly and Monsseaux cases.

The evidence shows the defendant was called in warranty in some
of those cases, and was notified in all; that she took upon herself
the defense, and through her attorney conducted it. The judgment
is binding upon the warrantor if he has been called in warranty, or he
is appused of suit having been brought. Civil Code, arts. 2517,
2518, 2519; Code of Practice, arts. 388 714. The cases of Vienne
v. Harris, 14 La. Ann. 382, and Late v. Armorer, 1d. 826, establish that
judzment against the vendee is, prima facie, sufficient to authorize
judgment against vendor and warrantor, and that when the latter
has had notice, though he did not appear, the judgment is conclusive
against him. See, also, Johnson v. Weld, 8 La. Ann, 129, and 1¥ill-
iams v. Leblanc, 14 La. Ann. 757.

The records in the Agnelly and Monsseaux cases were not only
properly introduced as evidence in this case, even without the verifica-
tion afresh by the witnesses of their testimony, which was also had,
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. but the defendant, having had notice, and having appeared; is con-

cluded by the judzwments therein rendered both as to tue evietion und
"‘as to the fruits.,

As to the rule to be followed in m»celta,lnmo the rents and profits,
_ the court, in the order of reference, directed the master to take ac-
count, not only of the rents, revenues, and values for use actually
received, but also of those which the evidence showed would have
“ been received with ordinary good management. In the Agnelly and
Monsseaux causes, in response to a request of the masters for instrue-
" tions upon this point, the court ruled as follows:

“The defendants therefore must, in accordance with the very. textual pro-
visions of the law, restore all products of the property which they have pos-
‘ sessed. They are also liable for the products which they ought to have real-
ized with ordinary goorl management. The possessor in bad faith is not
" held to the highest possible degree of skill and care, but he must have admin-
istered as a prudent master of a family. Winter v. Zacharie, 6 Robinson, 467.
" This was a cause in which the defendant had wrongfully possessed a planta-
tion, and he was adjudged not only liable for the fruits which he received, but
those which he could have received with ordinary husbandry; and the doe-
trine is laid down in express terms that the possessor in bad faith must not
.-only restore the fruits received, but also those fruits which, with ordinary
. good management, he ought to have received. That case was defermined in
the first instance after a thorough argument, and an elaborate opinion was
written. Upon a rehearing the court reiterated their view, and it is the set-
tled law of Louisiana down to the present time.

“This question has been raised in the reports of both masters, whether the
principles already enunciated apply to all lands, improved and unimproved.
They apply to all lands unimproved as well as improved. The complainantis

"not entitled to a recovery for the revenues which might, by the remotest pos-
sibility, have been received by the possessor; on the other hand, she is enti-
tled to all income, revenues, profits, and value for use or occupation which the

" evidence establishes she, as owner, would have received or derived whether
the possessor has realized them or not, and whether the failure on his part to
realize them resulted. from his not managing the estate with ordinary pru-
dence, or from the estate remaining unproductive by reason of the title thereto
being in dispute on account of a claim of title on the part of the possessor,

" now adjudged to have been unfounded.”

This is the doctrine distinetly laid down by Mr. Justice BrapreY
in Gaines v. Lizardi and Gaines v. New Orleans, 1 Woods, 105, This
is the settled ruls of the civil law—The Partidas, (Moreau & Carl-
ton’s Ed.) vol. 2, p. 1109, tit. 14, law 4: “If the possessor held in
_bad faith and was evicted, he would have been obliged to deliver
up the estate, together with all the fruits he had gathered from it,

.those which he had consumed, and even the rents and fruits which
_he might have gathered from the estate had he cultivated it, inas-
- much as he had no right to possess it and has acted in bad faith.”

Precisely this principle was laid down by the circuit court of the
_United States for the district of Arkansas in Beebe v. Russell, 19
How. 285, which was an action for fraudulently withholding real es-
-tate, and for rents and profits. According to the statement of the
_supreme court in their opinion, wherein they assign their reasons for



