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and Daily, the two plaintiffs who own a twelfth interest of the claims,
and the lessees, are citizens of this state; the defendants also are
citzens of this state; and the question is whether the action can be
maintained here by these plaintiffs against these defendants. On
that the rule is that all of the plaintiffs who have any interest in the
property must have a different citizenship from the defendants. As-
suming that Jones and Daily, as lessees, have no substantial interest
in the property, or, at least, that they need not be joined in this action,
West and Worthington remain, having a twelfth interest each. They
have no standing in this court, and cannot prosecute an action here
against other citizens of the same state.

The averment in the complaint that this is an action that involves
the “construction and consideration of the laws of the United States
upon the subject. of mines and mining, and the validity and title to
mining claims occurring and arising thereunder,” is not sufficient to
show a cause of action arising under the laws of the United States.
The question which arises under those laws, and the difference of
opinion between parties as to the meaning and effect of those laws,
is to be stated in the complaint to show such cause of action.

The authority which we follow on that subject is Gold Washing &
Water Co. v. Keyes, 96 U. S. 199. In that case it was decided that
there must be a controversy between partiés as to the meaning and
effect of a law of the United States. It is not.sufficient that they:
base their right to recover upon the acts of congress relating to mining
claims, but there must be some dispute between the parties as to the
construction of those laws. -

The action is one which' cannot be mainta‘ned in this court, and
will be dismissed, pursuant to the motion of the defendants

. See Kerling v. Cotzhausen, 16 FED. REP. 705; State of Illinois v. Chicago,
B. & Q. R. Co. 1d. 706; Adams Ezp. Co. v. Dencer & R. G. Ry. Co. 1d. 712;
Myers v. Union Pac. Ry. Co. 1d. 292; Cruikshanlk v. Fourth Nat. Bank, Id.
888; Bates v. New Orlcans, B. R. & V. R. Co. 1d. 204; Ellis v. Norton, 1a. 4.
[Ep.

Goopyesr and others v. Sswyer. (No. 126.)
(Circuit Court, W. D, Tenncssce. June 29, 1883.)

1. Costs—EqQuITY PrACTICE—BrL Disuissep BY PrLAINTIFF-—~Docker FEE—
WHEN TAXABLE—REV. ST. §§ €23, 824, AxD 983, CONSTRUED.

When a bill in equity is, after answer filed, dismissed by tae plaintiff, on his
own application, either gencrally or without prejudice,” the grantling of
such an order is a ‘“final -hearing”’ in the sense of Rev. St. §§ 823 and t’4
and the solicitor’s docket fee of 520 is then taxable as part of the costs of the
case, ¢ recoverable by law in favor of the prevailing party,” in the sense of Rev.
St. § 983. 'This results from the general law of costs in courts of equity which
is adopted by this act of congress, so far as rclates to the principles governing
the court in the taxation of costs, as between party and party,
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‘2. SAME SUBJECT—DIsMISSAL AFTER DECREE FOR ACCOUNT AND COSTS.

. Where there has been a decree for an account and costs against the defend-
ant, but subsequently the plaintiff dismisses the bill, the docket fee is taxable
in favor of the defendant, notwithstanding the former decree.

In Equity. Motion to retax costs: ’
This is a motion to retax the costs on execution in six cases of the
_plaintiffs against the several defendants, the objection in all being
‘the charge of $20 for a docket fee to defendant’s solicitor. They
were bills in equity for an acecount of profits, injunction, ete., for the
in'ringement of a patent. The objection urged on this motion was
that there was no “tinal hearing,” as required by the statute, to en-
title the solicitor to the fee. The cases were not ali disposed of
alike. This case, No. 126, had been set for hearing according to the
practice of the court, and was, with a number of others not involved
-in this motion, by the court, on application of plaintifts’ solicitor,
- “dismissed without prejudice, at the cost of complainant, for which
costs to be herein taxed let execution issue.” This was done on the reg-
ular call of the docket. In No. 146 there was a decree at the hear-
ing on March 30, 1872, for an injunction and an account, and against
the defendant for costs; but on December 30, 1872, on the plaintiffs’
-application, the case was, among others, dismissed by the court, by
-an order which recites that they “had been dismissed at tLe Octo-
ber, 1872, rules, the plaintiffs assuming all costs not previously de-
-creed against the defendants, and that the clerk, having omitted to
-enter the order at the rules, it is now made nunc pro tunc, and is in all
things confirmed.” No. 145 was dismissed by the above order of
December 30, 1872, but there was never in fact any other hearing on
the merits, nor any account ordered, nor any decree for costs against
the defendant in the case. No. 132 is said by counsel for the plaintiff
to have been dismissed in the clerk’s office; but the only entry of any
.dismissal is a docket entry, thus: “August 5, 1873. Costs paid;” and
No.158,said to have been dismissed in the clerk’s office, is like the last-
mentioned case, with no entry except on the docket, thus: “July 6,
.1875. Clerk’s and commissioner’s costs paid.” No. 181 is said, like
-the last two cases, to have been dismissed in the clerk’s office; but
-there is not even a docket entry or anything to show the dismissal.
There were answers filed in all the cases, replications in two of them,
.but no replications in the others. They were all set on the hearing
docket, and repeatedly called and continued until disposed of as
-above indicated. FExecutions issued for costs, and this motion to re-
-tax and strike out the docket fees for the solicitor was made in all the
-eases. .
D. M. Scales, for the motion.
George Gillham, contra.
Hawvoxp, J.  Until the practice of this coutt conforms more closely
to the equity rules, and the analogies to which equity rule 90 directs
‘us for our government, and is less influenced by the more modern
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system erected by 1egislation for the state courts of equity, to be found
in our Tennessee Code, there must be a good deal of forbearance for
irregularities like those found in the conduct of these cases. There
can be no doubt that a too close adherence to the technicalities of
our equity practice, when they are relied on by a kind of ex post facto
application of them, as in this case, to defeat some unforeseen re-
sult, would frequently work injustice because of the fact that there
has been, under the influence mentioned, so little regard for them in
the progress of these particular cases, and generally by the bar in all
cases. The contention here that there can be taxed no solicitor’s
fee because there has been no replication filed in some of the cases,
does not admit of much consideration at the hands of the court when
the default is that of the party making the objection. The truth is
our state Code has abolished reuhcatlons in equity, and until recently,
when the necessity for them in our federal practice has been empha-
sized, there has been a general negleet to file them, as by the plain-
tiffs in these cases. It does not lie with them, therefore, to say that
without a replication there can be no “final hearing,” and couse-
quently no taxed docket fee.

There are other irregularities of practice relied on to defeat the
docket fees in these cases that can be accounted for only by this dis-
regard of our own, and the mistaken application of the state prac-
fice. For example, these cases have never, in fact, been set for hear-
ing at all. Our state practice requires the clerk, as soon as answer
is ﬁled to set all cases for hearing on the bearing docket. It hasal-
ways been so done by the clerk of this court; and it may be doubted
if any equity case in the court has ever been properly set for hearing
according to the practice that should govern us. 2 Daniell, Ch. Pr.
(5th Ed.) 964-271. The cases go to the trial docket, under the prac-
tice grown up in th8 clerk’s office, even before answer filed, and are
called term after term, and whatever ia to be done is accomplished
without the least regard to the technical practice.

Again, our state pmctlce by statutory regulation, permits a plain-
tff until final decree to dismiss his bill at w111 and before the clerk,
Not so here. The right of the plaintiff to dismiss is not an unquali-
fied one, and it can never be properly done in the clerk’s office, ex-
cept, perhaps, by force of equity rules 2 and 5 in the special case
provided for in equity rule 66; and it is only, perhaps, by the court,
in term-time, that any dismissal can be made, it not being one of
those interlocutory steps authorized to be done in vacation or at rule-
days for the preparation of a cause, but essentially a final disposi-
tionof it. Equity Rules, Nos. 1-6; 1 Daniell, Ch. Pr. 790-812; Ste-
vens v. The Railroads, 4 FEp. REp. 97.

Yet the state practice was attempted to be followed in these cases,
and we have in one of them the anomaly of an attempted dismissal
at rules before the clerk, even after an account had been ordered.
With this constant tendency to mix state with federal practice, which
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prevails in bther siates as well as this, and which, no doubt, infiu-
ences legislators, as well as the bar and bench, it is misleading to
overlook the tendency in construing statutes or adjudicating matters
of practice like this now before us. I shall, therefore, treat these cases
as if that were done which the parties intended to be done, namely,
as having been dismissed upon the application of the plaintiffs. If
proper orders have not been entered by the court {o effectuate that
result, it may now be done. The case of dismissal after a decree for
an account is somewhat peculiar; but there is no doubt that the
plaintiff may, either by consent, or withount it if the defendant has
no special interest to protect, procure an order to dismiss after a
decree ordering an account. 1 Daniell, Ch, Pr. 798, 810, 811.

But the mistake the plaintiff makes here is to claim that because
on the hearing he procured a decree for an account and for costs he
is the prevailing party, and no docket fee can be taxed. That was
an interlocutory decree in the sense of the practice in matters of
costs, and, whatever may be its effect as to other costs, had nothing
to do with the docket fee, which is to be decreed only on a “final
hearing.” I think, moreover, if the plaintiff dismisses after a decree
for account and inquiries, the order of dismissal necessarily revokes
the former decree for account and costs, and the defendant is entitled
to his full costs, as when the Uill is dismissed on application of the
plaintiff in other cases; but it is not necessary to decide that in this
case, it being clear that the judgment given for costs against the de-
fendant by the decree for the account did not apply to the docket fee.
That fee is left to the “final hearing” for allowance and taxation.

‘We have, then, the simple question presented whether the defend-
ant is entitled to recover a docket fee for his solicitor, to be taxed
when the plaintiff takes an order to dismiss his bill in the ordinary
way, or “without prejudice.” It is a question between party and
party, and one arising under the law of costs as applicable to a court
of equity, and not one between the attorney and his client, or the
attorney and the losing party. Like the fees of the clerk or marshal,
those of an attorney or solicitor are payable to him by the party for
whom the services are rendered, (his client, in the case of an attorney,)
but are taxable, under certain circumstances, as costs against the los-
ing party in favor of the prevailing party at law, and as the court may
direct in equity. Rev. St.§ 823; Caldwell v. Jackson, T Cranch, 276;
Anon. 2 Gall. 101; In re Stover, 1 Curt. 201; Lessee v. Arbuncle,
Pet. C. C. 238; In re U. S.v. Cigars, 2 FEp. Rep. 494.

Of course, not all the charges of the attorney against his client
were taxable as costs, but certain special itemns were, under the gen-
eral law, In some states, notably Tennessee, this allowance of costs
to attorneys never prevailed, mostly for the reason that under the
practice the services usually performed by the attorney, for which
the charges were taxable, were relegated to the clerk or sheriff. But
in other states, as in New York, it was customary to tax attorney’s
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and solicitor’s fées ‘'somewhat in the manner which has always pre-
vailed in Iingland. There certain items were taxable as attorney’s
fees, quite as a matter of course, and others were or were not taxable
according to the peculiarities of the case; the whole subject being
. largely regulated by statute, or the rules and practice of the court.

The rule at law was to tax them in favor of the prevailing party as
a matter of right; but in equity, while this was the general rule, the
court, in its diseretion, governed by well-settled prineiples of judgment,
may refuse costs, tax them against the prevailing party, divide them,
enlarge the items of taxation, or otherwise regulate the allowance as
it may deem just. T'rustees v. Greenough, 105 U. 8. 535; Lottery
Co. vi Clark, 16 Fep. Rer. 20; U. S. v. Treadwell, 15 Fep. Rep. 532;
Wiegand v. Copeland, 14 Frp. Rep. 118. And it is important to
remember that, both at law and in equity, there were interlocutory
costs and final costs. Those that were interlocutory were such as were

" allowed, taxable, and payable during the progress of the cause from

- time to'time, as different stages were reached; and those that were
final were such as were not allowable, taxable, or payable until the

- cass had been finally determined. ~But in all cases the items were

- well ascertained, and usually were the subject of specific regulations
fixing small sums for particular services of the clerk, attorney, or
other officer of the court. Those that were final were not necessarily
for services performed in and about the ceremony of trial or “final

- hearing,” but were for services performed from the very commence-
ment, all along through the case, and included all costs not strictly
taxable as:interlocutory which were comparatively less, and were im-
-ited to those that strlctly belonged to the mtellocutmy proceeding
itself.

It is not necessary to go into any more paltlcular explanation of
thig distinetion between interlocutory and final costs, nor those often
obscure distinctions pertinent to the general subject, but not kept up
under our new system, which grow out of regulations for taxing costs
as between party and party simply, or between party and party as if
between solicitor and client, or the summary taxation statutes de-
signed to control the relation and the fees chargeable between the

- solicitor and the client, but having no necessary connection between
the. parties to the suit.

But the practice on the subject of costs as it existed when our
judicial system was organized cannot be overlooked in construing
our legislation affecting the practice any more than we can ignore it
in other matters of more importance, particularly since the equity
rules specially refer us for analogies to the old practice in all its
departments. 2 Daniell, Ch. Pr. (5th Ed.) 1376, 1378, note 1, 1379,
1395, note 6, 1398, note 4, 1410, note 4, 1434-1452; 2 Mad. Ch.
413—436; 1 Newl. Ch. 393-427; 2 Newl. Ch. 390 ; Beames, Eq. Costs,

(20 Law Library,) 4, 85, 159, 160, 134, 214—‘230, 256; 2 Bac. Abr.
it. “Costs,” (Bouv. Ed.) 183; 2 Tidd, Pr. (3d Amer. Ed.) 943, 976;
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2 Jacob’s Fisher's Dig. tit. “Costs”; Weeks, Attys. 532; 20 Amer.
Law Reg. (N. 8.) 263. ' , ,

* The fallacy of the argument made heré against taxing the docket
fee for the solicitor consists in assuming that it is a kind of honora-
riuwm for the work gone through with in the ceremony of a trial at the
“final hearing,” and there is an unnecessary conflict Jf suggestion as
to what amount of ceremony must be had to entitle the solicitor to
this fee. It is treated as a sum allowed for a specific thing done,
like, for example, the dollar allowed the clerk for issuing a writ. I
is not such an allowance at all. The system of allowing small sums
for specific work done is kept up as to the clerk, marshal, and com-
missioners, but that system as to the attorneys is abrogated, and
they are allowed a lump sum for all their fees in a case, except,
alone, the deposition fee, which, again, is a lump sum for each depo-
sition, irrespective of the work done on it. It is called a “docket” fee,
and the use of that word indicates that it is not -allowed for the
work of going through a “final hearing,” but for all the service in a
case. Too much stress has been put upon the use of the words
“final hearing,” as a discrimination in the character of the cases in
which this docket fee is taxable and those in which it i3 not; and
there has been a misleading adherence to a supposed analogy of con-
struction found in the allowances prescribed for “cases at law” by
the same statuts. ' '

Again, a too-isolated attention is paid to this section 824 of the
Revised Statutes, in considering this docket fee, and too little atten-
tion to other parts of the same statute found at sections 828 and 983
of the Revision.. Reading the whole statute together, as originally
passed, and as it is found in the Revision, in the light of previ-
ous legislation and the practice under that legislation, and the law
of costs at law, in equity, and in admiralty, as shown by the above-
cited authorities, (as it must be read to understand it,) and it is
plain that these “docket fees” in civil cases, as well as the deposition
fees, 26 a lump sum substituted for the small “fees” allowed attor-
neys and solicitors under the old system, chargeable to and collect-
ible from- their clients, in addition t> “such reasonable compensation
for their services” as they may charge and receive, (Rev. St. § 823;)
and that this lump sum is only taxable as costs against the losing
party “in cases where by luw costs are recoverable in favor of the pre-
tailizg party.” Rev. St. § 983. In other words, the whole general
law establishing the principles upon which costs are or are not taxa-
ble as between party and party is adopted, and this statute only pre-
scribes the items that may be taxed in the bill. And here, now, and
In every equity case when the court comes to adjudge costs, it will
determine what costs and to which party they are taxable; and this
not alone upon two words in one section, but upon the whole statute
and the general law which it adopts. ’

- But, upon an implication based upon the use of two indefinite
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words that are erroneously supposed to mean, technically, that cere-
mony of trial in equity which takes place when the issues are made,
the proof taken, and the case is heard by the chancellor “upon its
merits,” we are asked to overthrow a principle in the law of costs,
established, as I shall presently show, by a series of statutes, the
oldest of which was enacted nearly 500 years ago, namely, that when
a plaintiff makes a false clamor in court, or files a bill in ehancery,
and dismisses it without trial, he shall pay to the defendants full
costs, including the fees due his attorney. And we are besought to
do this when the act of congress itself requires that the costs shall
be taxed “in cases where, by law, costs are recoverable in favor of
the prevailing party,” and only in such cases, and especially men-
tions the fees due the attorney in the same connection with those due
the clerk and marshal, and requires them to be taxed by the same
words it requires the fees of those officers to be taxed in cases like
these. Rev. St. § 983.

Now, no book of practice or accurate writer ever describes the trial
of a cause on its merits as tite “final hearing.” There was “a sul-
pena to hear judgment” and a “hearing,” but it is called “the hear-
ing,” not a “final hearing.” 1 Bouv. Dict. tit. “Hearing;” 2 Daniell,
Ch. Pr. 967-986. Demurrers are “heard,” and pleas are set down
for “hearing” or argument, and exceptions to reports are sct for “hear-
ing,” ete.; but the trial on the merits is “the hearing.” It may or
may not be the final hearing, for after it there often come other hear-
ings, such as exceptions to the mastei’s report, often more important
and formidable than the other hearings, or on further applications
for instructions, etc.; so that, strictly speaking, the “final hearing”
is the last hearing. At least, it cannot be accurately applied to the
trial on bill and answer, or on bill, auswer, replication, and proof,
and confined to that. But the distinetion between final costs and
interlocutory costs was well established, and may well be supposed to
have been in the minds of the legislature when dealing with the sub-
ject of costs. The former are awarded, not necessarily, nor always
properly, though possibly they are generally, by the decree made af
the hearing, “upon the bill, answer, replication, proofs, and former
proceedings had,” as the formula goes, for a decree “on the merits,”
as it is called at the bar, and in common parlance. The “final”
costs may be, and should be, reserved until the very end of the case,
which often comes after “the hearing,” when the matter of costs is
“finally” disposed of by the court. As an illustration of this dis-
tinction, the familiar test of a final decree may be referred to, for it
is often said that a decree is final which adjudges costs.

It is to be observed that the statute uses the words “on final hear-
ing,” not “for final hearing;” “on a trial by jury,” not “for a trial by
jury;” “when judgment is rendered without a jury,” not for a judg-
ment so rendered; and “when a cause is discontinued,” not for the
discontinuance. But subsequently the phraseology is changed, and .
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we have for scire faciag, for each deposition, for services rendered in
appeal cases, ete. This shows that the docket fee is general, and the
time when it may be tazable is designed to be expressed as “on the final
hearing,” and not a charge for sgervices then and there rendered.
Rev. St. § 824. o B ; '

Indeed, this act of congress intends only, by such phraseology, to
prohibit interlocutory costs to be taxed for fees paid to attorneys, so-
licitors, and proctors, as, but forthe statute, they might be. 1t does
not probibit interlocutory costs to be taxed and paid for services of
clerks, marshals, and commissioners, and it is the constant practice
to allow them, on continuances, the overruling of demurrers, hear-
ings on the sufficiency of pleas, ete. But as to his attorneys, solic-
itors, and proctors, the prevailing party must await the final decree
as to costs—and this is not necessarily that decree made at the hear-
ing on the merits, for often the decree for costs comes long after that—
and then take a lumyp sum for all the services. If his case be at law,
and there has been a jury trial, $20; if a judgment without a jury,
$10; and if a discontinuance, $5. If his case be in admiralty (ex-
cept in a special case mentioned in the proviso) or equity, always
$20, whenever the case is “finally heard” as to costs. There is, by
this construetion, no distinction between cases at law or in equity as
to the rule that only final and no interlocutory costs shall be allowed
for the attorney. Tley are all alike in respect of this, but for obvi-
ous reasons there are graded fees allowed by the statute in law cases,
and one sum in equity or admiralty cases, and this because of the
comparative differences in the labor of preparation. There could be
no reason for allowing a fee of $5 to be taxed when a lawsuit is dis-
continued, and none when a bill in equity is dismissed; but good
reason for allowing $5 in the one case and $20 in the other, if we
take into view the mere worth of the service. But when we consider
the rules of law which regulate both courts, as old as the law itself,
and that section 983 of the Revision adopts those rules in the plain-
est terms, and construe the whole statute together in the light of
the law of costs applicable to the two cases, and remember the ex-
cess of professional labor in equity over law cases, the rcason of the
distinction in amount and the necessity of no distinetion in the prin-
ciple of taxation at once appear. The whole statute then becomes
consistent in all things, and aligns itself completely with well-estab-
lished principles, which are found in the law of costs as the product
of a most wise and intelligent system of legislation, as venerable and
binding as any known to our jurisprudence.

At common law—that is, the most ancient common law—costs
were not known, but the plaintiff who made a false clamor, and
either failed to try his case, or, trying it, failed to sustain it, was
amerced heavily, and tle fine went to the king as a penalty for his
invasion of a court of justice. It was the same if he took a nonsuit.
17 Amer. Law Reg. (N. S.) 693, and authoritics above cited.
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1 shall not take space to trace the lemshtmn for courls.of law
which, from the earliest statutes of Mallbrldfre (A.D. 1267) and
Gloucester, (A. D. 1278,) will be found a complete parallel to the
legislation I am about to cite in respect to cosis in equity, and which,
by constantly increasing severity, sought to discourage false suits by
giving @ defendant full costs against a plaintiff who failed in his
action, and was especially severe on one who discontinued his suit,
or was nonsuited for his own default without a trial; these costs to
the defendant taking the place of the former fine to the king. 2 Tidd,
Prac. 976 et seq.; 2 Bl. Comm. 439; 38 Bl. Comm. 188, 357, 899,
451; 17 Amer. Law Reg. €693.

Mr. Beames, who wrote a little before our equity rules were pro-
mulgated of the practice as it was then understood, gives an intel-
ligible account of the general principles on which a court of equity
acts in giving or withholding costs; and according to these principles,
as I have endeavored to show, we are bound to determine the ques-
tions on this motion, for it is now for the court to decide whether
these defendants are entitled to have costs, and if so, what costs,
taxed as “recoverable by law” in favor of the prevailing party, for
sums presumably already paid by them tc the clerk, marshal, and

solicitor, or for which they are liable to these persons. Rev. St. §
983.

1t is within the discretion of the court to give or withhold them on
either side, or to give some and withhold others, or to divide them,
not arbitrarily, but according to the practice known to courts of
equity and found in the authorities on the subject. This author tells
us that the statute of 17 Richard II. ¢. 6, (A. D. 1394,) was the very
fcundation of costs in equity, and it enacts: ,

“TForasmuch as people be compelled to come before the king’s council, or in
the chancery, by writs grounded upon untrue suggestions that the chancellor
for the time being, presently after that such suggestions be dnly found and
proven untrue, shall have power to ordain and award damages according to

his discretion to him which is so troubled unduly, as before is said.” Beames,
Eq. Costs, 4.

It is noticeable that the very question we have in this case arose
on this statute, and Lord Coxe gave it as his opinion, citing some
decisions in the Year Books, that, onthe strength of the words itali-
cized in the above extract, costs were not taxable unless the case was
tried, and therefore were not recoverable upon dismissal or demur-
rer. Beames, Ch. Costs, 6, and note; 2 Comyn, Dig. 426, “Costs.”
Subsequently Lord Harpwicke refused to recognize the force of this
construction, or that the powers of the court were limited by this
statute, and claimed that always and without its authority the court,
“from conscience and arbitrio Lom, viri, as to satisfaction on one side
or other, on account of vexation,’  decreed costs. 1d. 8; Burford v.
Lenthall, 2 Atk. 551. :

The statute of 15 Henry VI.c. 4, recited that “divers persons were
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greatly vexed and grieved by writs of subpana,” and enacted that’
“surety be found to satisfy the party so grieved and vexed, for his
damages and expenses, if so be that the matter cannot be made good -
which is contained id the bill.” Beames, Ch. Costs, 7. Owing to
the construction of the earlier statutes above mentioned, costs were
not taxable on dismissal except at 40 shillings, unless by special order
for further allowances in particular cases, until the statute of 4 Anne,
c. 16, § 23, (A. D. 1706,) “for preventing vexatious sunits in eourts of-
equity,” which enacted “that upon the plaintiff’s dismissing his own
bill, or the defendant’s dismissing the same for want of prosecution,
the plaintiff in such suit shall pay to the defendant or defendants.
his or their full costs, to be taxed by a master.” Beames, Ch. Costs,

85. This act not applying in terms to a dismissal at the hearing,
the plaintiffs, in order to evade the effect of this legislative provision,
adopted the plan of setting the case down for hearing on bill and
answer, and then having the bill dismissed with 40 shillings costs;
whereupon, on April 27, 1748, Lord Harpwicke made a rule of court
which declares “that when any cause shall be brought to a hearing
on bill and answer, and such bill be dismissed, this court may and is
at liberty to direct and order such dismission to be either with 40
shillings costs, or with costs to be taxed by a master, or without costs,
as the court, upon the nature and merits of the case, shall think fit.”
Beames, Ch. Costs, 86.

This author, in other places above referred to, shows conclusively
that everything was done, by legislation and by the practice of the
court, to give a defendant full costs when the plaintiff dismissed his
bill; and this legislation was continued to the latest statutes long after
he wrote, as will be seen by reference to the other writers above cited.

Now I cannot think that upon an implication based on what I have
endeavored to show was a somewhat loose and untechnical use of two
words-—“final hearing”—in fixing the ammounts to be taxed as costs,
we are to repeal all this legislation which is a part of that law to
which section 983 of the Revised Statutes and equity rule 90 refer us
for the principles upon which we are to proceed “where by law costs
are recoverable in favor of the prevailing party.” It is contrary to.
all the eanons of construction to do this, and is merely sticking in
the bark of one. phrase used in the statute to the neglect of the rest
of it.

" A plaintiff, as will appear by the authorities cited, cannot dismiss
his bill without a hearing by the court, nor without its order. This is
especially so when he asks to dismiss “without prejudice,” as was

one in some of these cases. And, while it is quite a matter of course’
to grant the order, it is not absolutely so, and it will not be done
where the:defendant has acquired the right to object. Sterensv. The
Railroads, 4 Fep. Rep. 97; Booth v. Leycester, 1 Keene, 247; S.C. 15
Eng. Ch. 247;-1 Daniell, Ch. Pr. 790. The passing of this order is
done-om a “hearing,” to all intents and purposes, and it is a “final™
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hearing in any proper use of that term. The great controversy has
been whether such a dismissal, where there is no reservation of a
right to sue again by taking the order “without prejudice,” is a bar
to a second suit. Under the old law it probably was not, but this is
not certain; and by a comparatively recent order of court (promul-
gated A. D. 1852, since our equity rules) it is declared that when-
ever a party voluntarily dismisses his bill it shall have, without an
order to the contrary, all the force and effect of a determination on the
merits. This settled the controversy on the subject in a way that is
wise and just, whether binding on us or not. Stevensv. The Railroads,
supra. I refer to this to show that, in the state of the law on this
point, it is by no means certain that congress, when it used the words
“final hearing,” did not intend to provide as much for cases dismisscd
like these as for cases dismis<ed wn invito at the hearing.

Until this act of 1853 our own legislation was quite barren on the
subject of costs. It is not necessary to go into it at length for that
reason. Its general effect is stited in the cases of The Baltimore, 8
Wall. 377, 891; Costs in Civil Cuses, 1 Blatehf. 652; District Attor-
ney's Fees, Id. 647; The Liverpool Packet, 2 Spr. 37; Huthaway v.
Roack, 2 Wood. & M. 63; Jermun v. Stewart, 12 FEDp. REP. 271, and
other cases there cited.

The general result was that, except during a short time of tempo-
rary statutes making partial rexulations, and some statutes applying
to special cases, the federal courts were left to follow the state prac-
tice in cases at law, and the general equity practice in cases in that
court until this act of 1853 was passed. One of these temporary
statutes is, however, of great value in support of the views here ex-
pressed. Mr. Justice NeLsox says that long after it expired it con-
tinued, without objection, to govern the taxation of costs, until the act
of 1853 was passed. It was, no doubt, the model used in construct-
ing the act of 1853, Its first sections were confined to regulating
costs in admiralty cases. Tue “counselor or attorney” was allowed
“the stated fee for drawing and exhibiting libel, ete., in each cause
three dollars; drawing interrogatories three dollars; and all other
services in any one cause three dollars,”

It then proceeded to enact:

«Sec, 4. That there be allowed and taxed in the supreme, cirenit, and dis-
trict courts of the United States, in ficor of the parties obtaining judgments
therein,such compensation for their travel and attendance and for atlorney’s
and connselur’s fees, except in the distr.et courts of admiralty and maritime
jurisdiction, as are allowed in the supreme or superior courts of the respect-
ive states.” Act 1793, ¢. 20, § 4, (1 St. at Large, 333;) Act 1794, c. 11, (Id.
451.)

The act of 1853 was intended, in my judgment, to express precisely
what this section of the aect of 1793 enacted as to attorney’s and
counselor’s fees, but to fix the amounts in all cases of law, equity,
and admiralty, to confine its operation to final costs, and exclude any
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allowance for attorney’s f4os on interlocutory judgments; and left the
principles of taxation to be governed by the law of costs as under-
stood- in courts of law, equity, and admiralty, respectively. Act
1853, c. 80, (10 St. 161.)

It must be conceded that the act is, in respect of the fees for at-
torneys, somewhat obscure, and the decisions have not been uniform.
In Peterson’s Ex’'rs v. Ball, 1 Cranch, C. C. 571, (A. D. 1809,) when,
however, the act of 1796, above referred to, had expired,; it was held
that where a bill was dismissed after answer filed, a lawyer’s fee
should be taxed. The court cites a Virginia statute, the effect of
which I cannot ascertain. In Dedekam v. Vose, 3 Blatehf. 77, (S. C.
1d. 153,) it was held that the attorney’s fee could not be allowed upon
interlocutory or collateral proceedings, and only upon an actual econ-
testation of the case upon the merits, and that it could not be taxed
twice in the same case,—lirst on final decree against the principal,
and afterwards on another decree against the sureties. Nor ean it
be taxed more than once when a case has been twice heard, as before
and after appeal. Troy Fuctory v. Corning, 7 Blatehf. 16.

In Hayford v. Grijiths, 3 Blatehf. 79, an appeal in admiralty was
dismissed before the hearing, but on motion of the adverse party,
and it was held the docket fee was taxable “on a final disposition of
a cause on the calendar,” which is precisely the ruling I make in
these cases. There was no “hearing” in any sense in which these
cases were not heard ; certainly not any “final hearing” except in the
same sense these cases were finally heard.

In Goodyear v. Osgood, 18 O. G. 825, it was held that “wherever a
final decree is entered by the court in an equity cause, after replica-
tion filed, for the purposes of taxation of the docket fee this is to be
considered as the ‘final hearing’ referred to in the Revised Statutes,
§ 824.” The cases were dismissed on motion of the complainants
after an interlocutory decree in another case settling the rights of
the parties. As I understand the case, it supports the ruling made
here, since the replications in these cases are, for reasons already
stated, considered as filed; and the disposition made of that ruling
of Judge SuerLEY's by the adverse case of Coy v. Perkins, 13 FEb.
Ree. 111, is not quite satisfactory. It certainly cannot be material
what motive influenced the plaintiff to dismiss,—whether because of
an interlocutory decree in another case, or for other reasons. If he
dismissed voluntarily, as he certainly did in the two cases mentioned
n the report of the facts, which were not included in the stipulation
as to the case against Davis in which the interlocutory decree was
rendered, there was no “final hearing” as those words are interpreted
n Coy v. Perkins, supra.

The coustruction placed on the opinion in Goodyear v. Osgood, supra,
by Coy v. Perkins, supra, seems to be that if the plaintiff dismisses
because he concludes for himself he cannot succeed, the docket feeis
not taxable; but if the court has convinced him by an interlocutory




14 .FEDERAL REPORTER,,

decree in another case—to abide which he isnot bound by any stipu-
lation—that he cannot succeed, the docket fee is taxable. But Judge
SuepLEY does not, I think, place his judgment on that ground. In
addition to what has been already quoted he says. “In the taxation
of costs final hearing is to be considered as the submission of a cause
in equity for the determination of the court, so that the case may be
finally disposed of upon bill and answer, or bill, answer, and replica-
tion, or upon pleadings and proofs, or otherwise after the case is at is-
sue.” " He evidently regards any dismissal on the plaintiff’s applica-
tion after issue as a “final hearing.” It illustrates the confusion in
which we are involved when we undertake to interpret “final hearing”
by the factitious circumstances attending the disposition of the particu-
lar case, and when we must inquire into the motives with which a
plaintiff is actuated when he maies his motion to dismiss his own case.

The opinion by Mr. Justice CLiFrorp mentioned in the report of
Goodgrear v. Osgood, supra, and in Coy v. Perlkins, supra, was oral, and-
has never been, the clerk at Boston informs me, reported. We can-
not say on what reasoning he ruled, nor precisely the state of the
case. It only appears that the bill was dismissed “by agreement of
parties, with costs,” and he held the docket fee not taxable.

In The Bay City, 3 FEp. REp. 47, the fee was held taxable on a.
dismissal in admiralty after proof commenced, but without any judg-.
ment by the court. There the accidental circumstance that proof
had been heard constituted “a final hearing,” but the court cited
Hayford v. Griffiths, supra, somewhat approvingly. In Strafer v
Carr, 6 Fep. Rep. 466, and in Huntress v. Epsom,15 Fep. Ree. 732,
it was held that when there was more than one “trial before a jury”
only one docket fee is taxable, because, as was said by Judge Swing,
until there is a verdict and-judgment the case is not finally disposed
of, and it is only on such a disposition that the right to tax this item
of costs accrues. In other words, interlocutory costs for the attor-
ney’s docket fee are not allowed; yet, on the strict letter of the stat-
ute, there was “a trial before the jury,” even where there was no ver-
dict; but it was held upon the whole statute that one fee only is to-
be taxed, and this on the final disposition of the case. The learned
judge says tae fee is not given “in proportion to the labor performed,”
and it seems to be introducing a very uncertain element of. construc-
tion into the statute to cast about and see what was done in each .
case, and the character of the performance, in order to determine
whether there was a final hearing or not.. It would impose on the
taxing officer the necessity of taking proof aliunde the record to see
how much of a hearing there:was, .what counsel did, and what the-
court did, and such other matters of fact as would enable him to de-..
termine whether there was a’ “final hearing;” and in the end, as the
adjudicated cases show, there would be great disagreement as to’
what constituted a “final hearmg, and the effect of varying circum-
stances on the question.: _ - . _ R
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Buat in Schmieder v. Barney, 7T Fep. Rep. 451, per contra, it was
held that where ‘there was in the same case more than one “trial
before a jury” a docket fee was taxable for each trial. In Osborn v.
Osborn, 5 Fep. Rep, 389, there was no question of costs, but the
words “final hearmg, as used in the removal acts, were constraed:
not to include an equity case where the evidence was heard and case
submitted on questions of fact to a jury, but the jury disagreed. Yet
in some of the cases on this statute as to costs this would be held
conclusive evidence that there was a “final hearing,” although the
plaintiff voluntarily dismissed before the court could decree against
him. In The Alert, 15 Frp. Rep. 620, on the same construction
which I have placed on Hayford v. Grifiiths, supra, it was held in a
proceeding in rem, where the vessel was arrested and the case entered
on the docket, but subsequently dismissed on application of the
libelant on payment of costs, that this was a “final hearing.” 1t wae
there said that the ground of the decision is that “granting an order
which disposed of the cause was a final hearing,” and that whenever
an order of the court is necessary to dispose of the case, the hearing
thereon is deemed to be a “final hearing.” This seems fo me to be
the only just construction of the statute, and relieves us of that un-
certainty before pointed out which arises when we depart from it;

The cases of Coy v. Perkins, supra, and Yale Lock Co.v. Colzin, 14
Fep. Ree. 269, are directly opposed to these views, and hold that
where the plaintiff voluntarily dismisses his bill this docket fee is not
taxable; but I am constrained, for the reasons given to respectfully
dissent from that ruling, and adopt that made in the ofher cases
which have been cited holding tke fee taxable.

This conflicting and indecisive attitude of the adjudged cases, and
the fact that the question has often troubled the taxing officers of
this court, induced me to take the first occasion when it has been
presented here for judicial decision to give the subject 4 careful in-.
vestigation, and this must be my apology for the undue length of this
opinion.

Nothing less than a convmtlon founded on thorough consxderatlon ;
would justify my judicial judgment when it dissents from any of my
brethren who have adjudicated the quostmn.

Overrule the motion.
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GaiNes v. City oF NEw Orreaxs.t!
(Cireuit Courty B, D. Louisiana. May 3, 1883.)

Equrty JURISDICTION.

A bill for a discovery lies, even when the action to be supported sounds in
tort.

SAME—A CCOUNTING—RENTS AND PROFITS OF REAL ESTATE.

In a suit for an accounting as to the rents and profits of real property for a
period of 45 years, which must Le taken accord'ng to the laws of Lowsiana,
and wherein the defendant must be charged with the rents and protits wh.ch
have be.n, or ought to have been, annually received, and cred.ted with the
yearly expenditures for reclamations, improvements, and taxes; and when
such an account has reference to hundreds of Jots of ground,—it is of a most
complex and involved character, winch could not Le deait with upon a trial at
law at ns8 prius, and the complexity of the account is, therefore, a ground of
equity jurisprudence. ‘

SaME. .

In a case where the complainant has recovered judgment against several
hundred actual tenants for rents and profits for varying portions of a long pe-
riod, and those tenants are insolvent, and the defendant is tLe warrantor of all
those tenants, and whatever they owe the compiamant the defendant owes to
them ; and when the defendant is not only a warrantor, but a warrantor in
bad faitly, who has enriched herself by purchasing in bad fa th the complain-
ant’s property and selling it at a large profit,—the complainant, having noren-
edy at law upon this warranty for want of privity, has a right of action in
equity.

qRiJ):ile v. Mandeville, 5 Cranch, 322.
SAME.

Equity will not allow a party, ultimately liable, to keep, for his own advan-
tage, an intermediate and insolvent party in possession, who s, in return, re-
sponsible to the lawful owner, and thereby enrich himselt out of the property
of that owner thus dispossesscd, and escape liability to hum for want of a made
of action.

ReNTs AND PROFITS.

According to all the authorities, both under the common law and the law of
Louisiana, a suit for reats and profits could nut nave veen vrought until the
complainant had recovered possession.

Gaines v. New Orcewns, 13 Wall, G353,

. ExncrMENT—TLUST.

In an eiectment hill against a party holding by an adverse tétle, there could

De no trust raised up as to the price recerved vy lum in case of sife,
Po-sEssor 1N Bap Farri -

Tie possessor in bad faith is bound to surrcuder the thing immediate’y; and
the scller and warrantor, who took and conveyed in bad fa.th, is bound forth-
with to restore the pri.eto his vendee, and to aequit, Z, e., discharge, for lum
his liabil.ty to the owner {or fruits, w.thout suit or condemnuiion,

SAME.

He who, with a motive to deprive another of that which he knows Is justly
that other’s, €:nploys the process and machinery ot t! e courts, is under obliga-
tion to satisfy all damages wu.ch that other thereby sulfers. The damages
sprineing from the .cgitinate exerc.se of legal rights, even when there 1s an
absence of malice, and there is good faith, must, ascording to the settled law
of Louisiana, at least place the injured partyin the situation in whicvh e woud
have been if the disturbance had not taken piace,

WARRANTY AND WARRANTOR.

The warraator is, by the scttled jurisprudence of Louisiana, the real defend-
ant. The judgment i3 binding upon the warrantor il he Las veea called in
warranty, or he is appriscd of suit having been Lrought.

iRepciled by Joseph P. Hornor, Esq, of the New Orleans bar.



