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NICHOLS, SHEPHERD & CO. V. KNOWLES.

1. APPLICATION OF VOLUNTARY PAYMENTS.

The rule as to voluntary payments is that the debtor may
direct the application of such payments upon one of several
debts due from him to the creditor.

2. VOLUNTARY PAYMENT DEFINED.

A voluntary payment, within the meaning of this rule, is one
made by the debtor on his own motion, and without any
compulsory process. A payment made upon execution does
not fall within the rule.

3. CHATTEL MORTGAGE FORECLOSURE—STATUTE
OF MINNESOTA.

When, under the statute of Minnesota, a chattel mortgage is
placed in the hands of the sheriff, with orders to seize
and sell the mortgaged property for the purpose of paying
the mortgage debt, the sale is made by virtue of legal
proceedings, and the proceeds of the sale are in no sense
voluntary payments, the application of which the debtor is
authorized to direct.

4. SAME—APPLICATION OF PROCEEDS.

Where the mortgage foreclosed does not direct how the
proceeds of the sale of the mortgaged property shall be
applied, and there are no circumstances from which it can
be inferred that a pro rata application was intended by
the parties, and some of the notes are secured by the
indorsement of a third party as well as by the chattel
mortgage, from which it would be inferred that the parties
intended to apply the proceeds of the sale of the mortgaged
property first to the notes not otherwise secured, so as to
give the creditor the full benefit of all of his security, the
creditor will have the right to apply the proceeds to the
payment of any of the debts secured by the mortgage.

Action on Promissory Notes.
John W. Willis, for plaintiff.
C. D. O'Brien and J. C. M. Scarles, for defendant.
MCCRARY, J. The rule as to voluntary payments

is that the debtor may direct the application of such
payments upon one of several debts due from him



to the creditor. Tayloc v. Sandiford, 1 Wheat. 13.
Does this rule apply to the present case? A voluntary
payment, within the meaning of this rule, is one made
by the debtor on his own motion, and without any
compulsory process. A payment made upon execution
does not fall within the rule. When, under the statute
of Minnesota, a chattel mortgage is placed in the
hands of the sheriff, with orders to seize and sell
the mortgaged property for the purpose of paying the
mortgage debt, the sale is made by virtue of legal
proceedings, and the proceeds of the sale are in no
sense voluntary payments, the application of which the
debtor is authorized to direct.

If the debtor could not direct the application of the
payments, could the creditor? It is strongly urged by
counsel for defendant that neither party could direct
a particular application, and that the law will apply
the proceeds of the sale pro rata upon all the notes.
Inasmuch, however, as the mortgage does not direct
how the proceeds of he sale of the mortgaged property
shall be applied, and since there are no circumstances
from which it can be inferred that 495 a pro rata
application was intended by the parties, I hold that
the creditor had the right to apply the proceeds to the
payment of any of the debts secured by the mortgage.
Gaston v. Barney, 11 Ohio St. 506. This view is much
strengthened by the fact that some of the notes were
secured by the indorsement of a third party as well as
by the chattel mortgage, from which it may be inferred
that the parties intended to apply the proceeds of
the sale of mortgaged property first to the notes not
otherwise secured, so as to give the creditor the full
benefit of all his security. Stamford Bank v. Benedict,
15 Conn. 437; Martin v. Pope, 6 Ala. 532; Mathews
v. Switzler, 46 No. 301; Field v. Holland, 6 Cranch,
8; Schuelenburg v. Martin, 1 McCrary, 348; [S. C. 2
FED. REP. 747.]

Judgment for plaintiff.



The rule as to the application of voluntary payments
is that the debtor or party paying the money may,
if he chooses, direct its appropriation; if he fail, the
right devolves upon the creditor; if he fail, the law
will make the application according to its own notions

of justice.1 It is generally conceded that this doctrine

has been borrowed from the civil law;2 but this has

been denied;3 and, without doubt, in its application
to particular cases by the courts in England and this
country, the rules of the civil law have been much

relaxed.4

The direction by the debtor as to how the payment
shall be applied, need not be express, but may be

inferred from circumstances;5 but if he does not
exercise his right to direct the application of the
payment, and it is not fairly inferred from the
circumstances under which the payment was made,
the money paid becomes the absolute property of the

creditor, and he may apply it as he chooses,6 provided
he does not, without the debtor's consent, appropriate

the payment to an illegal or invalid claim,7 such as a

claim for usurious interest,8 or liquor sold in violation

of law,9 or a note made without consideration to

hinder and defraud creditors.10 If, however, the debtor
consent to the appropriation of the payment to an

illegal item, he cannot revoke such consent;11 nor will
a court of equity, under such circumstances, withdraw

a payment so 496 made and actually applied.1 After

the right of appropriation has passed to the creditor,
because of a failure on the part of the debtor to
direct the appropriation to any specific account, the
creditor need not obtain the consent of the debtor in

appropriating it to any valid claim;2 and he may even
so apply it as to prevent some of the debts or items



from being barred by the statute of limitations;3 but
he cannot apply it to a debt not due in preference

to a debt actually due.4 Where a creditor holds two
claims—one in a representative capacity, as trustee
or executor, and one in his individual capacity—he
cannot apply a ayment made by the debtor, without
designating upon which account he pays it, to his
individual claim in preference to the claim due him

in his representative character.5 Whether the creditor
has actually made an appropriation of a payment to
a particular account, and when, may be inferred from

all the circumstances of the case;6 and he may reserve
his right to appropriate a payment to one of several
accounts, until called upon by the debtor to make
such appropriation; but, so far as the interests of
third persons may be affected, he must act within

a reasonable time.7 Where, however, a creditor has
made an appropriation of a payment to a particular
debt, and so informed the debtor, he cannot afterwards
change such appropriation, and apply it in satisfaction

of another claim;8 and neither of the parties can make
the appropriation after a controversy upon the subject
has arisen between them; and, a fortiori, not at the

trial.9

Where neither debtor nor creditor makes the
application, the law will make it, “according to its own

notion of the intrinsic equity and justice of the case,”10

and, as this depends so much upon the circumstances
of each case, it is impossible to lay down any general
rule; but the following propositions are settled: (1)
The payment will be applied in satisfaction of the

debt whose security is most precarious.11 (2) To a
debt secured by mortgage rather than to a simple

account.12 (3) In extinguishment of a certain rather



than a contingent liability.13 (4) To extinguish debts

prior in time.14 (5) To extinguish an existing debt,

rather than one to become due.15

St. Paul, Minn., August 28, 1883.
ROBERTSON HOWARD.
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