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GOLD & STOCK TELEGRAPH CO. V. WILEY.

1. PATENT TELEGRAPHIC PRINTING
INSTRUMENTS—INFRINGEMENT.

The third claim of the reissued patent, No. 3,810, granted
to plaintiff, as assignee of Edward A. Calahan, January
25, 1870, for an improvement in telegraphic printing
instruments particularly designed for registering the prices
of stocks, is infringed by machines made under the Wiley
patent, No. 227,868, but those machines are not an
infringement of the original patent granted to Henry Van
Hoevenbergh, April 21, 1868.

2. SAME—REISSUE—JURISDICTION OF
COMMISSIONER OF PATENTS.

Power is conferred upon the commissioner of patents to cause
the specification of a patent to be amended, on application
for reissue, so as to fully describe and claim the very
invention attempted to be secured by the original patent,
and which was not fully secured thereby in consequence
of inadvertence, accident, or mistake.

3. SAME—FORM OF PETITION.

It is not indispensable that the petitioner, in his application
for a reissue, should use the exact phraseology of the
statute, if he employs language which actually conveys its
legal meaning.

Dickerson & Dickerson, for plaintiff.
Charles N. Judson, for defendant.
SHIPMAN, J. This is a bill in equity, founded

upon the alleged infringment by the defendant of
reissued letters patent No. 3,810, granted January 25,
1870, to the plaintiff, as assignee of Edward A.
Calahan, and of original letters patent granted July
27, 1871, to Henry Van Hoevenbergh, as inventor.
The original Calahan patent was granted April 21,
1868. Each patent is for an improvement in telegraphic
printing instruments particularly designed for
registering the prices of stocks. The specification of



the Calahan reissue describes the invention in general
terms, as follows:

“It is often desired, particularly in large cities, to
keep a correct record of various fluctuations in the
price of gold, stocks, and articles of trade, and to
have these fluctuations simultaneously and periodically
denoted and registered at the various centers of
business connected with one central transmitting
station. This invention is intended to accomplish the
said objects in a very reliable manner, and to dispense
with the complicated mechanism heretofore made use
of to cause an impression to be made when the type-
wheel has been brought to a proper position. A magnet
and armature are employed in effecting the movement
of the type-wheel, so that the same is turned to the
required position, and then, by an independent motion,
separately controlled from that of the type-wheel, the
impression is made, so that the type-wheel can remain
after it is adjusted, or be again moved previous to
the impression being made. The impression is made
on a strip of paper by two type-wheels, so that the
printing is in two lines, and the figures and fractions
for denoting the prices or quotations are contained
upon a wheel and combined therewith. Letters are
provided for printing on the same strip of paper to
denote the articles to which the quotations relate. As
the different machines will generally be but a short
distance apart, it is preferred to make use of two or
more wires communicating through the entire circuit of
machines. One of these, wires transmits the pulsations
of electricity that act upon a magnet and adjust the
type-wheel to the proper letter or number. The other
wire transmits 235 the pulsations of electricity, which,

acting in a magnet, produce the impression upon the
paper.”

The third and only claim in controversy is as
follows:



“(3) The combination of the type-wheels, k and l,
magnets, f and i, with the magnet, c, and impression
roller, w, or its equivalent, substantially as set forth.”

This claim is precisely like the third claim of the
original, except that in the original, alter the words
“substantially as,” the words “and for the purposes”
were inserted.

The petition of the plaintiff to the commissioner of
patents for a reissue averred that the original patent
was “not fully operative and valid by reason of a
defective specification;” and in the affidavit attached
to the petition the affiants made oath that they verily
believed that, by reason of an insufficient or defective
specification, “the aforesaid patent is not fully valid
and available.” The defendant says that in order to
confer jurisdiction upon the commissioner to grant
a reissue, the petition should have averred that the
patent was inoperative or invalid, and there being
no such averment the commissioner was without
jurisdiction, and the reissue is void.

I do not understand that the supreme court has
ever held that a reissue can only be granted when the
original patent is completely inoperative or is entirely
invalid; but, on the contrary, it has held that power
is conferred to cause the specification to be amended
“so as fully to describe and claim the very invention
attempted to be secured by the original patent, and
which was not fully secured thereby, in consequence
of inadvertence, accident, or mistake.” Powder Co. v.
Powder Works, 98 U. S. 126; Wilson v. Coon, 18
Blatchf. 532; [S. C. 6 FED. REP. 611.] It is not
indispensable that the petitioner should use the exact
phraseology of the statute, if he employs language
which actually conveys its legal meaning.

A reissued patent may be valid as to one claim
and invalid as to others. In this case, the only claim
in controversy is in substantially the same language
with one of the original claims, and, so far as that



claim and its subject-matter are concerned, the reissue
is a substantial repetition of the original patent. Even
if the petition had been technically defective in its
allegations, I should not be inclined to hold that the
reissue was therefore void as to an original claim
which was repeated in the reissue.

The Calahan instrument, as used at the receiving
station, is thus described by Mr. Brevoort, the
plaintiff's expert. It—

‘Consists essentially of two wheels, having
respectively letters and figures upon their peripheries,
which wheels are capable of independent motion. Each
of the two wheels is independently controlled by a
separate and independent electro-magnet. Under the
wheels passes the strip of paper upon which the
information from either one wheel or the other wheel
is to be printed. This strip of paper is brought up
into contact with the surface of 236 the type-wheels

by being moved upward when it is desired to print by
an independent electro-magnet. Thus, in the Calahan
instrument, two type-wheels, printing on the same strip
of paper, and three electro-magnets, ate used, each
one of which is operative from the central station
by the appropriate device, which sends pulsations of
electricity through the wires which connect the central
station with the receiving instrument or instruments.”

The third claim is for the combination of six
elements: the type-wheel upon which are figures; the
type-wheel upon which are letters; the electro-magnet
operating the letter-wheel; the electro-magnet operating
the number-wheel; the electro-magnet operating the
impression-roller, so that impressions may be taken
from either wheel; and the impression-roller.

The testimony for the plaintiff is to the effect
that instruments made under the Wiley patent, No.
227,868, contain the invention specified in this claim.

One of the two experts who were introduced by
the defendant said nothing in regard to the Calahan



patent or its infringement. The other did not deny
infringement, but thought that the Theiler (French)
and the Johnson (English) patent, which was also for
the Theiler invention, and which invention antedated
Calahan's, contained the elements of his third claim:
but the witness also testified that the Theiler patent
does “not contain two independently moving type-
wheels, each advanced by a magnet, independent of
the magnet advancing the other type-wheel.” The
Theiler patent has but one electro-magnet, which
moves and stops both type-wheels simultaneously, and
neither wheel can be moved independently of the
other.

The counsel for the defendant argued earnestly
that there was no infringement, because, he insisted,
the function of the magnets, f and i, in the Calahan
patent, is entirely positive, i. e., to act directly upon
and move a type-wheel without extraneous aid; while
the function of the defendant's magnets is entirely
negative, i. e., to prevent and regulate continuous
extraneous motion imparted to the type-wheel by
clock-work; and that these magnets were not, at the
date of the Calahan patent, known to be proper
substiutes for his magnets, and are not, therefore,
equivalents therefor; and furthermore, that the Wiley
machine is an improvement upon the Theiler machine,
but in a different direction from the Calahan invention.

It is obvious that these various suggestions involve
questions of fact, and that the defendant has no
testimony, other than that appearing upon the face of
the various patents and file-wrappers, upon which to
support the theory of his counsel. These questions
the patents alone will not settle. A court cannot deem
itself called upon to examine elaborate theories upon
abstruse scientific subjects, when the theories depend
upon questions of fact, in regard to which there is
an absence of testimony. In this case, it is to be



noticed that the defendant's two experts have virtually
declined to adopt his theory.
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The conclusion is that infringement of the Calahan
patent has not been disproved, and that the novelty of
the third claim has not been successfully attacked.

The nature of the Van Hoevenbergh invention is
stated in his specification as follows:

“Printing telegraphs have before been made with
two type-wheels in line with each other, but revolved
independently, so that one can be operative while the
other remains quiescent. In machines of this character
it is usual to stop one type-wheel when at the nonius
or dash point, while the other is made use of; but
sometimes a letter will be missed and the type-wheel
will not properly print when again set going.

“My invention is made to set the type-wheels in
their correct positions and consists in connecting
latches or catches that are so positioned and operated
that the type-wheel that is moved by the step-by-
step motion keeps turning the type-wheel that would
otherwise be quiescent until it is set, or arrives at the
nonius or dash point. By this construction it becomes
impossible for either type-wheel to remain out of
unison while the other is being operated, because a
movement given to either one brings the other to its
proper place and there leaves it.”

The single claim of the patent is.
“The method herein specified of causing one type-

wheel to set the adjacent type-wheel by moving it
around to the designated point, and there leaving the
same, substantially as set forth.”

As the mechanism of neither the Van Hoevenbergh
nor the Wiley inventions can be understood by
quotations from the patents, without an inspection
of the drawings, and as the respective devices are
described quite clearly and with accuracy in the
testimony of the respective experts, I shall make use



of their descriptions and omit the language of the
specifications.

Mr. Brevoort says:
“Van Hoevenbergh accomplishes this result [that of

bringing the wheel that is not in use into unison, by
the operation of the wheel that is being used to obtain
impressions from] by having upon each wheel a prawl
and arms, so arranged that the wheel which was not
in unison will be moved around by the wheel which
is being operated, and which is in unison, by the arm
of one wheel interlocking with the arm of the adjacent
wheel; and these arms will remain interlocked, and the
two wheels will move together until the wheel which
was out of unison has been moved into the correct
position, when, by one of two stationary arms, the two
wheels will cease to interlock with one another, and
the wheel which was misplaced will be left in the
proper and known position to be started into operation,
where it will remain, never mind how long the adjacent
wheel may be operated.”

Mr. Hicks describes the mechanism of the Wiley
device as follows: It contains—

“Two printing wheels, side by side, and arranged
to print independently, to be moved independently, to
stand normally at the dash point when not in motion,
but the type-wheels are so independent that neither
is affected by the other's motion while either of them
is in motion. The two type-wheels are mounted on
two shafts in line with each other, as in the Van
Hoevenbergh patent, but with a bearing between them
which would prevent 238 any mechanism of one from

driving the other. Each shaft is supplied with gears and
a train of wheels, so that it is revolved by a weight or
spring, after the manner of clock-work. Each shaft also
is provided with an escapement wheel, b, into which
an escapement engages, and the escapement is attached
to the armature of a magnet, so that when the armature
is attracted by the magnet one tooth of the escapement



is Jet go, and when the attraction ceases another tooth
is let go, thus moving the type-wheel by the clock-
work whenever the magnet permits such motion. At
each motion of the escapement a letter is presented
to the paper for printing, excepting when the dash-
point is above the paper. Upon each shaft is a small
circular disk attached to and moving with the shaft,
and in the circumference of said disk is an insulating
plug, extending a short distance on the circumference
of the disk. The remaining portion of the disk is made
of conducting material suitable for carrying a current
of electricity, and the shaft is of a similar material.
Now, by the operation of the escapement by means of
the magnet, and a current of electricity thrown through
its wire, the type-wheel is carried around to the dash
point and stands there in its normal position. This
is true of both wheels. If, however, by any accident
the type-wheel should stand in an incorrect position
when the opposite wheel begins to move, a current of
electricity is caused to still continue to flow through
a portion of the wire to the magnet which operates
the incorrect wheel, and so said wheel continues to
move towards its correct position until it arrives at
that position, when the current ceases to flow and
the magnet stops moving and the wheel stands still.
The means for shifting the current of electricity, or
preventing it from passing to the magnet continuously,
is the insulated plug which I have referred to on the
disk of the wheel, which, coming opposite the point
of contact between the wire which carries a current
normally through the disk thereby stops the flow of
electricity.”

The plaintiff insists—First, that the Van
Hoevenbergh patent is for a process, and that,
therefore, the causing one type-wheel, while it was
being operated by a step-by-step movement, to set
the adjacent type-wheel by moving it around by a
step-by-step movement to the designated point, and



there leaving the same, by whatever mechanism the
process is used, is an infringement; and, secondly,
that if the patent is not for a process, the defendant
infringes by substituting for the mechanical means
of Van Hoevenbergh the same mode of operation
between the type-wheels by means of electricity.

I think that the question whether the patent is
or is not for a process is immaterial, in view of
the question whether the defendant does cause one
type-wheel, by its step-by-step movement, to move
the incorrect type-wheel around step by step to the
designated or unison point and there leave it. The
theory of the plaintiff is that the motion of the unison-
wheel causes a current to flow through the magnet of
the non-unison-wheel, and that the latter wheel is by
the current advanced and continued in motion, and
so the step-by-step movement of the unison-wheel is
transmitted to the non-unison-wheel, until the latter
“has reached the unison or dash point, when it will be
arrested by a mechanism disconnecting the motion of
its armature from the motion of the armature of the
unison-wheel.”

The theory of the defendant is that the motion of
the correct wheel has nothing to do with setting the
incorrect wheel at the dash point,
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“and its shaft has nothing to do in producing said
result, except to furnish part of an electric circuit” and
further, that “each wheel has its own appliances for
stopping the current to its magnet without aid from the
other wheel, or its shaft, or its disk, excepting a means
of electrical communication.”

The correctness of the first part of this proposition
is criticised by the plaintiff, and it is true, and is
admitted by the defendant to be true, that the unison-
wheel must move one step before it makes a complete
electrical circuit with the non-unison-wheel and starts
it. The circuit is not completed when the unison-wheel



is at rest at the unison-point. The starting of the non-
unison-wheel in consequence of the completion of the
circuit is a different thing from setting the wheel at its
dash-point, because it is not the motion of the unison-
wheel which keeps up a continuous motion in the
non-unison-wheel. The effect of one movement of the
unison-wheel is to make a circuit, and by the power
of the electrical current the other wheel is started; and
so it may, in a certain sense, be proper to say that
the movement of the unison-wheel is transmitted to
the other wheel, but the motion of the unison-wheel
does not keep the other wheel in motion. It is kept in
motion because its magnet is continuously energized,
and if the unison-wheel is stopped by the hand the
electrical current is not affected, but continues, and the
other wheel is carried to its unison-point.

In the Wiley machine the electrical current which
operates, or is to operate, the unison-wheel is divided,
and as soon as an electrical connection is formed by
one movement of the unison-wheel and both magnets
are energized, both type wheels are moved one step,
and are continuously simultaneously moved, until the
insulated point in the disk of the non-unison-wheel
comes under the spring, when the magnet which
moves that wheel is out of circuit, and that wheel
stops and the motion of the other wheel continues.
The electrical circuit which is formed with the shafts
of the non-unison-wheel by the aid of one motion of
the unison-wheel and of its shaft, is broken by means
of the disconnecting apparatus, which depends upon
the non-unison-wheel.

In my opinion, this mode of operation or method
differs materially from one which consists in causing
the type-wheel that is being moved to keep turning
the other type-wheel to a designated point, and there
leaving the same, although by a skillful use of words
the two modes may be said to be the same. There is
no infringement of the Van Hoevenbergh patent.



Let there be a decree for an injunction against the
infringement of the third claim of the Calahan patent,
and for an accounting, and dismissing the bill so far
forth as the Van Hoevenbergh patent is concerned.
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