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“Gulf, an arm of the ocean.” Ency. Britt. “All the gulfs, all the
inland seas, form only portions detached, but not entirely separated,
from that universal sea denominated the ocean.” TFirst Ency. of
Geography, 187. “Gulf; an arm or part of the sea;” “Mexico, Gulf
of; a large bay or gulf of the Atlantic.” See Rees, Ency. vols. 16
and 24.

If the Gulf of Mexico is “an arm of the Atlantic ocean;” “a basin
of the Atlantic ocean;” “a part or portion of the Atlantic ocean,”—it
would seem not so very extravagant to hold that, in a contract where
the intention of the parties run that way, it is covered by the gen-
eral term “Atlantic ocean.”

In Wood, Fire Ins. § 498, 1t is said that “conditions or restric-
tions contained in a policy may be considered waived by a knowledge
on the part of the insurer of facts inconsistent therewith. In such
cases the insurer may be estopped to insist upon the condition.”
See, also, U. 8. v. Hunter, 15 Fep. ReP. 712. “Another rule of law,
just as well settled, is that the obligation of a contract is what the
parties intended it to mean when they entered into it. What they
both understood to be the contract, that is the contract; and to
arrive at the understanding of the parties, the courts are authorized
to look at the circumstances which surrounded them when they made
it.” Van Epps v. Walsh, 1 Woods, 598.

For all these reasons of law and of faet, it scems that this last
question must also be disposed of adversely to the respondent. On
the whole case I have no doubt that the libelants are entitled o re-
cover the full amount of the policy, and a decree will be entered to
that effect, and for interest at 5 per cent. from January 4, 1883,
and all costs. :

Tre G. G. King.
(District Court, 8. D. Florida. May 15,1883.)

1. CustoMs DuTIiES—SEIZURE 0F PERISHABLE PROPERTY—REV. ST. §§ 3095, 3086,
AND 938—DELIVERY ON GIVING SECURITY.

Where property has been seized by a collector of customs, and reported for
libel and forfeit under section 3095 of the Revised Statutes, and has been at-
tached, and is held in the custody of the collector, according to section 3086,
it is held in custody of the collector as keeper, but it is only so held * to abide
adjudication by the proper tribunal, or other disposition according to law,”’
and, under the provisions of section 938, may be delivered to the claimant upon
payment of dutics and giving bond; and in the case of perishable goods, in




922 FEDERAL REPORTER.

cases of admiralty, the tenth rule gives claimants a right to have their claims
considered, and, upon giving sufficient security by deposit or stipulution, to
have their property delivered to them or sold.

2. BaME—CoURT 10 DECIDE A8 TO DISPOSITION OF PROPERTY,
It is the court, and not thé collector, who is to decide how property once
libeled is to be digposed of,—whether delivered to the claimant or sold,—aud
the custody of the collector is terminated by such decision,

3. SAME—ORDER OF DELIVERY—MARSHAL,
In such a case the warrant or order for delivery of the goods should run to
the marshal, who will serve a certificate thereof upon the collector,

In Admiralty. Libel for forfeiture. Petition of J. P. Williams
for delivery of perishable cargo.

J. P.-Williams, for himself. :

@. Bowne Patterson, U. 8. Dist. Atty., for the United States.

Lockg, J. - This is a petition by an owner of a portion of the cargo
of said scheoner, which he alleges to be perishable and liable to dam-
age, praying that the same may be delivered to him upon his fur-
nishing sufficient security.

Theré has been no general claim for the property by the owners
or the agents of the vesgel, and this claim is made in behalf of a
portlon of it .on aceount of its character, and liability to perish; it be-
ing tropical fruit and vegetables in the heated hold of & small vessel.

The property was seized by the collector of customs, and reported
for libel and forfeiture under section 3095 of the Revised Statutes,
and has 'been attached and is held in the custody of the collector ac-
cording fo section 3086, Rev. St.

The claimant states on oath that he has tendered the amount of
duties to the deputy collector in charge, but that he has refused to
give him a certificate of the payment of them. The property is held
in custody of the collector as keeper, but it is only so held “to abide
adjudication by the proper tribunal, or other disposition according to
law.”

The 938th section of the Revised Btatutes provides that it may be
delivered to the claimant upon payment of duties and giving bond,
and in the case of perishable goods, in cases of admiralty, the tenth
rule gives claimants a right to have their claims considered, and,
upon giving sufficient security by deposit or stipulation, to have their
property delivered to them or sold. It is the court, and not the col-
lector, who is to decide how property once libeled is to be disposed

_of,—whether delivered to the claimant or sold,—and the custody of
the collector is terminated by such decision and must yield to it, so
that the disposition may be completed.
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Attorney General TaxEy, in the case of The Crown Jewels, 2 Op.
471, says:

“Whether the custody bs in the collector or marshal the goods would be
under the control and power of the court, and subject to its direction. The
officer having actual possession of them is but the servant of the.court, and
performs a winisterial duty only in keeping and taking care of the goods.”

Judge Brartcmrorp says, in U. S. v. One Piece of Silk and Other
Property,. 18 Int. Rev. Rec. 58: “The collector is its official keeper
for the court after process, and the court has as full control over it -
in the hands of the collector, and as full power to compel obedience
by the collector to all orders of the court respecting it, as if it werein
the hands of the marshal under process;” and this I understand to
be the law. :

This is a civil cause in admiralty, and the disposition of the prop-
erty may be decided in accordance with admiralty practice as well a8
by statutory enactment, (The Alligator, 1 Gall, 149,) and the provis-
ions of the tenth rule of admiralty, I consider, furnish a guide and
authority for proceeding in such cases. This rule provides that where
goods are perishable the court may, upon application of either party,
order the same to be sold, or, upon the application of the claim-
ant, order a delivery to him upon depositing so much money as the
court may order, or upon his giving a stipulation in such a sum as
the court shall direct. It is8 not an invariable law thaf duties on
goods must be paid before they are delivered; all that is required is
that they should be paid or “secured” before such delivery. Itis true
that, the property being libeled for forfeiture, the importer cannot be
permitted to make a regular entry, nor is he entitled to a permit for
the delivery of the goods from the collector; but he is entitled to the
privilege of paying or securing the duties and having the benefit of
such action. If on account of any misunderstanding, or question of
any conflict of authority on account of the libel herein, the collector
declines to give a certificate of the payment of duties, it does not seem
just that the importer should suffer by having his property held, when
subject to damage, until such question may be settled, when it ap-,
pears that he has done what is within his power to comply with the
law. It is as much the duty of the court to see that the government
is protected in the payment of duties as it is of the collector, or as it
is to enforce forfeiture, and the circumstances of the case appear to
justify a delivery under rule 10, upon sufficient security being given,
either by a deposit or stipulation to secure any duties which may be
found to be due, as well as the entire value of the property.
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The proceedings have been conducted in open court, appraisers
have been appointed, sworn, and filed their report, and the United
States distriet attorney has had notice, and offers no opposition to
granting the prayer of the petition upon a deposit of a sufficient
amount to secure the government for the entire value of the property
and the duties.

To whom should the warrant or order for such delivery run? The
marshal is the messenger and executive officer of the court to enforce
its orders. The final judgment of the court, deciding apon the dis-
position of the property, determines the collector’s custody of if, and
if a disposition extends beyond simple custody, it must be the mar-
shal who must carry it into effect. If the order was to sell, it would
be the marshal who would sell. In this case I am of the opinion
that the order of delivery should be made to the marshal, who will
serve a certified copy thereof upon the collector,

Core and others v. VarrerTE DrY-Dock Co.®,
(Circuit Court, B, D. Louisiana. June, 1883.)

1. BALvAGE—MARITIME SERVICE. )

A service is not necessarily a maritime service because rendered upon the
high seas or a navigable river; it must have some relation to commerce or nav-
igation; some connection with a vessel employed in trade,—with her equip-
ment, her preservation, or the preservation of her crew.

Thackeray v. The Farmer, Gilp. 524.

8. BaMe—DRY-Dock.
A dry-dock which had remained securely and permanently moored to the bank
for a period of 14 years, was not a subject for salvage services; it partook more
of the nature of a fixture attached to the realty, than of a boat or ship.

Admiralty Appeal. [See 8. C. 10 Fep. Rep. 142.]

On the fifteenth day of December, 1881, the British steamer Clin-
tonia, while proceeding down the Mississippi river in front of New
Orleans, took a sheer and collided with the Vallette dry-dock, moored
on the right bank of the river, breaking a large hole in the side of
the dock, which at once began to leak, whereupon two or more tug-
boats went to its assistance, pumped it out, and prevented it from
sinking, and then libeled it for salvage. There was a plea tLat the
court had no admiralty jurisdiction.

*Reported by Joseph P. Hornor, Esq., of the New Orleans bar,
Affirmed. See 7 Sup. Ct. Rep. 336.




