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go out and contribute their labor, and each party performs his part
of the agreement acoording to its terms, it is clear enough, from the
conduot .of the parties, as well as their declarations, that they are
acting in fulfillment of their contract and agreement, whatever it
may be; but when this agreement is apparently abandoned, and
some new arrangement is made between new parties, and means are
furnished by some of them, as arranged in the first instance, and
others go out in the prosecution of the joint enterprise, anyone
would say, upon that alone, that they are acting under
and in pursuance of the last agreement, and not the first. And that
is the situl1tion of affairs here. I do not think that it is open to dis-
cussion, even, that Mr. Jones, at the time he made these discoveries,
was acting under his arrangement with Mrs. Johnstone. He had
abandoned that, as he abandoned everything else,apparently, within
a day or two after it was made, and taken up with this new idea,
with the people who came to him last, and furnished the necessary
articles for prosecuting his enterprise. His acquisitions during this
time, as he got only a small interest in the property, must be taken
to have been made for himself, and these plaintiffs were not inter-
ested in them at all;, and whatever remedy thay'would have against
him or his representatives for his breach of oontract, they would have
no right whatever to the property which he might acquire,when act-
ing under this new arrangement, this new agreement, with Robinson
and his &sllociates.
That is the strong reason in my mind which will enforjSe decree

for the defendants in this case.
The bill wa.s dismissed, and the defendants will recover.

HUNTINGTON and others, Trustees, v. LrTTTJE Rooll: & S. B. Co.
and others.'· (No. 138.)

SAME v. SAME•. (No. 139.)

(Circuit Court, E. D•.Arkanaas. April,1882.)

L' EQUITY - DEOREB CoNCLUSIVlI: - FORJI:CLOSUHE OF MOllTGAGB- RAtLItOAD
BOJl,1JB., '
Where the holders of railroad bonds, in an action to foreclose the mortgage

given to secure payment 'thereof, were represented by their trustees, and op-
peared in the oause and sought and obtained certain orders, were heard froni
tin>c to time upon questions afI\lctillg thdr aad contested val.d-

·See 7 Sup. Ct. Rep. 517.



HUNTINGTONcV.LITTLll:MlJif&' FT. B. R. 00. 1}()lj

tty of the final of review and prosecuting the same to
the supreme court of the United States, the decree passed in such suit is con-
clusive upon them. '

2. SAME-!!'INAL DECREE, HOW MODIFffin OR BET ASIDE.
Final decrees in equity may be modified or set asid\) (1) by appeal within the

time prescribed by law; (2) by bill of review filed within the time allowed by
law for an appeal, charging error apparent upon the record; a.nd (3) byorigi.
nal bill charging fraud or newly-discovered evidence.

In Equity. Demurrer to petition filed after final decree.
B. 0\ Brown and Moorfield et Story, for complainants.
O. W. Huntington, for respondents.
MCCRARY, J. These cases are before the court upon demurrer to

the petitions of Shaw and David S. Greenough, filed therein
after final decrees, and praying certain relief. The facts, so fa.r as
we deem it necessary to state them, are as follows:
(1) These suits severally brought in 1874 to foreclose the railroad and

land-grant mortgages, which had been preViously executed by the defendant
railroad company, and they were instituted by the trustees named in the
mortgages for the use and benefit of the holders of the bonds secured by the
mortgages. The petitioners were bondholders.
(2) On the sixthof November, 1874, decrees were rendered foreclosing the

mortgages and ordering the Sale of the mortgaged property for the purpose of
paying the mortgage debt, with interest and costs. ' .
(3) On the tenth o,f 1874, the properties described in the mort-

gages were separately sold by the master, for $50.000 each, to George O. Shat-
tuck, Francis M. Weld, and George Ripley, who purchased on behalf of and
in trust for the bondholders. These sales were duly reported to and con-
firmed by the courtonthe nineteentb day of December, 1874. The decree of
confirmation in the suit upon the railroad mortgage. No. 138, recites that-
"George O. Shattuck, Francis M. Weld, and George Ripley, the purchasers

of the property soJd under said decree, being severally personally present, da-
clare and state in open court. and desire the same to be entered of record, that
it is their intention. immediately upon the confirmation by this court of the
aforesaid sale, to organize a corporation under an act of the general assembly
of the state of Arkansas, approved December 9, 1874, entitled '.An act supple-
mentary to an, act entitled an act to prOVide for a general system of railroad
incorporation, approved July 23,1868;' which corporation shall own, hold,
and manage the propertY,conveyed under the aforesaid sale, q.s well as the
lands and property conveyed. or to be conveyed. under the sale held bv virtue
of the decree rendered on the sixth day of November last past in tile suit of
OharlesW. Huntington, Samuel e. Gookin, and Elisha Atkins, 1.'rwtees,v. Little
Rock &- Fort Smith R Co. et al.,-No. 139 upon the docket ot this court; and
that any bolder of the bonds secured by the mortgage foreclosed by this suit, as
well,as of the bonds secured l>y the,mortgage foreclosed by the aforesaid suit
numbered 139, shall, upon the of his.l>onds an9. his right to any of
the proceeds of the sales of the railroad or land grant, under the aforesaid
decrees in said suits numbered 138 and 139, within sixty days from the date
of such organization; unless furtner time shall be given by the court, be euti·



tIed to his proportional interest in the stock of said new corporation, upon
the same terms and stipulations8s any other of said bonds; but this
shall not prevent such new corporation from requiring from any and all hold-
ers of said bonds the payment of his proportion of the expenses attending
said sales and purchases, and such other sums, not exceeeding five per cent.
on the principal of said bonds, as said corporation may deem it for its inter-
est to require as a condition upon which said stock shall be delivered: pro-
vided, that the same requirement be made of all the other holders of said
bonds: and provided further, that this stipulation shall not limit the power
of the aforesaid Shattuck, Weld, and Ripley to organize said corporation
without notice, or of the co,rporation so organized to mortgage its property,
or to reserve for its own use an amount of its capital stock not exceeding ten
per cent. thereof."

And the decree in the suit u: on the land-grant mortgage, No. 139, con-
tained substantially the same recitals.
(4) The following order was also made a part of said decree of confirma-

tion in No, 139:
I'That said corporation shall, as part of the consideration of such convey-

ance, compromise or pay such ,claims against the Little Rock & Fort Smith
Railroad Company as C. W. Huntington, George Ripley, and Henry A. Whit-
ney may within one year from the date hereof approve, and on such terms
and in such manner as they may

(5) On the twenty-second day of February, 1875, the above-named petition-
ers, Shaw and Greenough, and one Richardson, filed their petition in the land-
grant suit, praying that the provision of the decree of confirmation last above
quoted be stricken out; and for an extension of the time within which bond-
holders might elect to take stock in the new corpOration, until the question
whether stich modification should be ordered could be decided. Issue was
joined' upon this' petition, a hearing' had, and at the April term, 1875, the
court refused to modify the decree of confirmation in the manner desired by
tile petitioners, but added to the provision last above quoted the words
"Subject to the approval of this court," so as to require the acts of the com-
mittee to settle claims against the railway company to be approved
by the court ; and the court further ordered that 20 days' notice of the appli-
cation for such approval should be given to the petitioners or their solicitors,
and that they should be allowed toappear and oppose stich approval, and to
introduce evidence, It was ordered that petitioners, and all other
bondholders, who had not yet expressed their assent to the actio,n of the trus-
tees and the decree of the court, by taking stock in the lIe\\' company, 'have
the further time of 60 days in which to elect whether they would become
members of this new company, or take their'prollortional: share of the'mon-
eys ill court. " " "", " , , ','
(6)' The p'etitioriers did not elect to' become stockholders in the new

ration uponth& terms prescribed by these decrees 'and orders, but in July,
187.&1 they filed their bills of review to'set aside the decrees of sale and con-
firmation for allegad errors appearing upon the face of said decrees, '£0
these bills of; review the respondents demurred, and; Upon hearing,the de-
murrers wete sustained aud the bills dismissed, ' The petitioners 'appealed
from the decrees dismissing of review to the supreine court of t.he
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United States, and, upon hearing in that court, said decrees were, on the fifth
of April, 1880, affirmed.
(7) The committee appointed to adjudicate claims against the railroad com-

pany made their awards, as required by the decree, which, after notice to pe-
titioners and a hearing, were confirmed.
(8) The master who made the sales made his final report, which was ap-

proved and confirmed by decree of the court, rendered in 1876.
(9) After the decision of the supreme court above mentioned, to-wit, on

the nineteenth day of October, 1880, the petitioners filed their petitionsuow
under consideration, in which they aver that, in declining to comply with the
terms of the decree of this court, and in filing their bills of review to set
aside the same, and in appealing from the decree of this court dismissing
said bills of review, they acted upon the advice of counsel, honestly believing
that said sales were improperly made, and that the decrees confirming them
should be set aside. The petitioner Greenough set forth, as an additional
reason, so far as he is concerned, that he was unable to comply with the terms
of the decrees, for the reason that the bonds held by him were held in trust
for parties who were unable to supply any money, etc. What the petition-
ers desire is that they may now be permitted to make their election,' to sur·
render their bonds and take stock in the Iilew corporation, and such is their
prayer. The trustees demur to these petitions, and thereby raise the ques-
tion whether the court has jurisdiction to entertain them.
It is entirely clear that no proceeding whatever by the petitioners

can be entertained as a part of the original suits. By the final de-
crees no right was reserved 'to of the parties, or to any others in-
terested, to apply for further orders, and the court reserved no right
to make such orders.
Final decrees were rendered more than five years ago. It is now

too late to inquire whether they were in all respects equitable and
just; but that they were so is fully established by the decision of the
supreme court of the United States the decree of this court
dismissing the bills of review. Shaw v. Railroad 00.100 U. s. 605.
That these decrees are final, and that they are conclusive upon the
petitioners, is a proposition too, plain for argument. The petition-
ers, as bondholders, were represented in those suits by their trus-
tees; they were also the proceedings, and they appeared
in the cause and sought and obtained certain orders; they were
heard from time to time upon questions affecting their
they contested the validj.ty of the decrees by .ofre-
view and prosecuting the same to final decision th,esupreme cour,t
of the, United States. .Fi,l1aldecrees in equity may 'be .modified
set aside in either one qf. three (1) By appeal
time prescribed by law; (2) by bill of review filed within the time

/ allowed by law for an appeal, chargiIigerrorapparent upon therec-
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ord; and (8) by original bill charging .fraud or newly-discovered evi·
dence. The petitioners chose to adopt the second method of con-
testing the decrees in question, and they are concluded by the ad.
verse decision of the supreme court. It is, therefore, entirely clear
that the petitioners have exhausted their remedy, so far as it was to
be had by any form of proceeding in the original suits, and that if
they have any remaining rights which a court of E::quity will enforce,
they must seek relief by an independent and original proceeding, in
which they must assert no right or claim in hostility to, or incoDsist-
.ent with, the adjudications already had. It is not necessary, at
present, to determine whether, in an original procedure, the petition-
ers can show themselves entitled to relief without seeking a modifi-
cation of the original decrees. What has been said disposes of tht,
question now before us. The demurrer to the petition is sustained,
and the petition will be dismissed. See Pacific R. R. v. Mis80uri
Pac. By. Co. 2 McCrary, 227; [So C. 3 FED. REP. 772.]

CALDWELL, J., concurs.

BRIDGFORD tJ. CITY OF TUSOUMBIA.•

(Circuit Court, .lV. D. .t1laoama. 1881.\

1. MUNICIPAL CORPORATION-MINUTES.
The rights of creditors or of third persons cannot be prejudiced by the neg-

lect of the council to keep proper minutes, against the corporation i what the
council in fact did may be shown by evidence ciliunde the record kept by it.

2. LOBBYING.
After the council of a municipal corporation had practically agreed to make

8 purchase from the plaintiff, but deferred tinal action until the sense of the
tax-payers could in some manner be taken upon the subject, the plaintiff
agreed, in the presence of the council, to pay the mayor a small sum for circu-
lating the petition among the tax-payers. Held, under the facts of the case,
that this did not amount to lobbying or corruption so as to taint with illegnlity
the contract of purchase SUbsequently ent.ered into.

This Buit is brought on three promissory notes to have
been given by the city of Tuscumbia, and sigried by J. J.Davis, mayor.
and J. H. Simpson, secretary, with the seal of the city attached;
all dated August 28, 1877, each for $750, with 6 per cent. interest
from date, payable, respectively, in 18, 30, and 42 months after date,

«Reported by Joseph P. Hornor, Esq., of thc New Orkans bar.


