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tisement upon the Maine for thus being out of line, and purposely ran
against her port quarter; and in the excitement of this maneuver she
did not take care by backing, as she might have done, to keep out of
the way of the Midland; and that she must, therefore, be held an-
swerable for the damage, with costs.

Tae Samuet J. CmrisTiaN. (Seven Cases.)*

(District Court, B. D. New York. April 25, 1883.)

—

. PrIORITY OF LIENS—SEAMEN’S WAGES—LIEN FOR DAMAGES—DISTRIBUTION OF
Fuxp. ,
A claim against a tug for damage to a brig caus:d her by being run against
a pier while in tow of the tug, through negligence of the tug, is not entitled to
priority of payment out of the proceeds of the sale of the tug over the claims

of the crew of the tug for wages earned prior to the accident,

2. BAME—MATERIAL-MEN’8s L1ENS.
Claims of material-men for repairs and coal, which were subsisting liens
upon the tug at the time of the accident referred 1o, are superior in rank to a
claim for damage arising out of the accident,.

3. SaME—PriorITY IN FruiNg LiBeL.

This conclusion was not affected by the fact that the libel for aamages was
filed before the libels of the material-men, the processes in all the cases hav-
ing been served at the same time.

4. DEMURRAGE —-INTEREST,

Interest on demurrage is not allowed.

The decision in the case of 2%e Maria and Elizabeth, 12 FED. REP. 627, dis-
approved. '

In Admiralty.

Seven libels were filed against the steam-tug Samuel J. Christian,
one of which was that of the crew of the tug for wages, five for claims
of material-men for repairs and coal, and one a claim for damage done
to a brig, caused her by being run into a pier while in tow of the tug.
The tug having been sold at marshal’s sale, the question of the prior-
ity of the payment of these claims out of the proceeds was settled as
appears in the first opinion following. In the case of McNab against
the tug, the commigsioner in his report disallowed the following items:
(1) $59.90 for a new hawser; (2) $68.60 for repairs to pumps; (3)
$80 for commissions of J. W. Parker & Co. on advances made to pay
for the repairs on the brig, on the ground that the proof was not satis-
factory that payment of all the bills was made, and on advances;

%*Reported by R. D. & Wyllys Benedict.
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and (4) interest on the demurrage. Exceptions to the four items
thus disallowed constituted the four exceptions mentioned in the sec-
ond opinion following. The commissioner also disallowed a claim of
Ebenezer Day for wages as engineer of the tug, and a claim of Albert
A. Eneas for pilotage. Exceptions to the commissioner’s refusal to
allow these claims were overruled in the third opinion following.

William G. Wilson, for the crew and the material-men.

James K. Hill, Wing & Shoudy, for the libelant McNab.

Benepict, J. One of the questions presented by this application is
whether a claim of one McNab upon the tug Samuel J. Christian for
damage to the brig Lillie H. White, caused her by being run against
a pier while in tow of the tug, through the negligence of the master
of the tug, is entitled to priority in payment over the claims of the
crew of the tug for wages earned in her navigation prior to the acei-
dent referred to. Upon this question, my opinion is that the seamen
are entitled to be paid their wages in preference to the claim for
the damages to the brig.

In the case of The Orient, 10 Ben. 620, it was held by Judge
CrHoatE, after a careful examination of the authorities, that the
wages of seamen are entitled to priority over a claim against their
vessel for damage arising out of a collision. The same eonclusion
was stated by Judge HarL in the case of The America, cited by Judge
Cuoate in The Frank G. Fowler, 8 Fep. Rep. 339, I concur in the
conclusion arrived at by Judge CuoAaTE in the case of The Orient, and
cannot concur with the contrary conclusion arrived at by Judge
Nixox in the case of The Maria and Elizabeth, 12 FEp. Rep. 627.
The dictum of Mr. Justice BraprLry in Norwich Co.v. Wright, 13 Wall, .
122, which is referred to in the case of T'he Maria and Elizabeth,
cannot, as it seems to me, be considered to be an adjudication by
the supreme court of the United States upon the point in controversy.
The present case is, however, stronger for the seamen than either the
case of The Orient or The Maria and Elizabeth, for here the the con-
test lies between two demands, both ariging upon contract. The claim
of McNab is based upon a contract to fow his brig with due care, which
contract is set forth in his libel, together with a breach thereof. In
such a case, I should be sorry, indeed, to hold that the seamen were
to be remitted to an action in personam, for no other reason than to
prevent the owner of the brig from being so remitted. If either is to
be turned over to an action in personam, in my opinion it is not the
geamen,
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¢ The next question relates to the order of payment as between the
libelants other than the seamen, being six in number. Five of these
actions were commenced at one time. The libel of McNab was filed
a day before, but the processes in all the cases were served by the
marshal at one time. One demand is that of the Communipaw Coal
Company, for coal furnished on the credit of the boat during the
months of February, March, June, and July, 1882. Another demand
is that of the Hoboken Coal Company, for coal furnished on the credit
of the boat in July, 1882. Another demand is that of John H. Lewis,
for ship chandlery furnished on the credit of the boat in April, 1882.
Another demand is that of Reilly & Co., machinists, for repairs done
to the boat during April, May, June, and July, 1882. Another de-
mand is that of Samuel T. Sherwood, carpenter, for repairs done to
the boat in April, 1882. Another demand is that of McNab, for the
damage to his brig.

These actions are all actions upon contract. None of the libelants
are creditors in invitum. All are voluntary creditors who have en-
tered into their several engagements upon the credit of the vessel.
In this respect the question presented is different from that decided
in the case of The Frank G. Fowler, supra, where the controversy was
between claims based upon tort. Here the conflicting . claims, as
stated, are for breach of contract, and are all alike in this respect.
In another respect, however, they are not alike. The claims of the
material-men are for repairs done to the tug, and for coal used in
her navigation. The material and labor, as well as the coal, were
necessary for the boat to enable her to earn freight, and to enter upon
. the contract with MeNab for the towing of his brig. These claims
of the material-men were, moreover, subsisting liens upon the tug at
the time when McNab made his contract. On the other hand, the
contract of McNab had no relation to any necessity of the tug, in no
way tended to increase the value of the tug, or to preserve her, or to
enable her to earn freight; nor did it in any degree tend to benefit
the parties holding prior incumbrances upon the tug; and, asalready
stated, it was entered into voluntarily, upon the credit of the tug as
she then stood, incumbered by the liens of the material-men. In
these circumstances I find ground for holding the claims of the ma-
terial-men to be superior in rank fo the claim of MeNab. ,

It is one of the necessities of commerce that a ship needing repairs
and supplies should be forthwith relieved. For that reason a lien is
given to him who supplies her need. For a like reason it should be



THEE SAMUEL J, OHRISTIAN. 799

understood tnat such a lien is in no danger of being supplanted by a
subsequent demand -ariging upon.a contract voluntarily made, and
having no relation to any necessity of the ship, and not tending to in-
crease her value. A différent rule applied in the ptesent case would
give to McNab a secyrity for his demand greater than the security
upon which he entered into his contract. He would be paid out of
the proceeds of the tug discharged of the liens of the material-men,,
whereas, when’ his contract was made, the tug was subject to those
liens.  Upon principle it should be held that, as between the claim
of McNab and the prior claims of the material-men, the material-
men are entitled to ptiority in the distribution of the proceeds.

This conclusion is not affected by thefact that the libel of McNab was
filed the day be,fore the filing, pf the other libels, the processes in all
the cases having been served. at the same time, and renders it unnec-
essary to cousider the questlon whether, as between claims of equal
rank, a prior seizure of the vessel secures priority in the dlstnbutmn

_of the proceeds. L

BENEDICT, J. The first. exception is aJlowed upon the consent of
both parties, and by like consent the sum of $25 is awarded for in-
jury to hawser. The second exceptmn is overruled. In regard to

_the third exception, it must be allowed in part, upon the modification
of the testimony, to which both parties have consented on the hear-
ing. Upon the proofs, as modified, the libelant is entitled to $27 16

~commisgions, at the rate of 24 per cent. peud to the ship’s husband
for advances made in consequence of the injury to the brig, and for

'the'purpose of repairing the damage which the brig had sustained.

' The fourth exception is overruled, Interest on demurrage is not al-
lowed.

Bexepior, J. 1 concur with the commissioner 1n hig conclusion
that the libelant Ebenezer Day is not entitled to recover anything
_m this action. I also eoncur in his conclusion that Albert A, Eneas
is not entitled to recover anything in this action,

The exceptions in behalf of the above-named libelants are, there-
fore, overruled, and the report confirmed.

See The De Smet, 10 FED. REP 483, and note, 491; The Minna, 11 FEp.
REp. 759, and note, 760.
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Sux Mur. Ins. Co. and others ». Migsisstepr Varuey Transe, Co.*
(District Courty, B. D. Missouri. June 15, 1883.}

1. PRACTICE—EXCEPTIONS TO COMMISSIONER’S REPORT.
Supposed errors in a decree of the court cannot be reviewed on exceptions to
the report of a commissioner appointed to ascertain damages.
2. DAMAGES—COMMISSION ON SALES OF ABANDONED PROPERTY NOT ALLOWABLE,
Where property damaged through the negligence of a common carrier was
abandoned by the owner to the underwriters, who paid the loss, sold the prop-
erty, and brought suit against the carrier for damages, Aeld, that said under-
writers were not entitled to any commission on said sales.

In Admiralty. Exceptions to commissioner’s report.

The special commissioner appointed by the court to ascertain and
report the damages which libelants had suffered by reason of the eol-
lision mentioned in the libel in this case,t filed a report allowing the
libelants, among other things, a commission of 2} per cent. on sales
which they had made of goods damaged by the collision, and aban-
doned to them by the owners. The respondent filed a number of ex-
ceptions, one of which is to the allowance of said commission.

0. B. Sansum and Brown & Young, for libelants.

Given Campbell, for respondent.

Treat, J. The rules by which damages are to be estimated were
established in the case of The Scotland, 105 U, S. 24.

Many of the exceptions filed look to supposed errors in the former
decree of the court, which cannot be reviewed in these exceptions.
Without passing formally on each of the exceptions named, seriatim,
the court rules that all commissions charged should be rejected; for,
if there was an abandonment, technical or otherwise, the title to the
property passed to the underwriters. They should not be allowed
commissions for selling their own property. True, such commissions
were taken into consideration for the ascertainment of the value of
the salved property; yet it is not properly chargeable as commissions
against the respondent. Therefore the account, properly stated, will
be, deducting commissions and interest thereon, as follows: Sun
Mutual Insurance Company, $2,097.90; Hibernia Insurance Com-
pany, $2,660.31; Citizens' Insurance Company, $4,762.46. All the
exceptions are overruled, except these as to commissions, and the de-
cree will be in favor of the respective libelants, as above stated.

#Reported by B. F. Rex, Esq., of the St. Louis bar.
t3ee 14 Fep, Rep. 699,




