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assignee required to make the necessary deed to the purchaser; andt
in view of the action of this court upon the petition of the purchaser,
it would be nothing more than just that the objector should pay the
costs in this court.

In re STATE lNS. 00., Bankrupt.

(DiBtrict Oourt, N. D. illinoi8. June 11, 1883.)

1. BANKRUPTCy-l!'IRE INSURANcE-Lass-FRAUDULENT PURCHASE OF CLAIMS.
Where a party whose estate will pay 1i0 cents on the dollar, intending to go

Into bankruptcy, gets a friend to bUy up all or a part of his indebtedness at 10
cents on the dollar, upon false statements of fact as to the amount of dividend
his estate will pay, no court in bankruptcy would hold that an indebtedness
thus obliterated by fraud could not be proven against the bankrupt's estate.

2. SAME-ADJUSTMENT OF CLAIM-WAIVER.
In this cnse, the adjustment of the claim against the insurance company,

made with the party who had fraudulently procured its assignment, must be
held a waiver of the clnuse in the policy requiring suit for a loss to be brought
within one year after the loss occurred, and such waiver will inure to the real
owner of the claim.

In Bankruptcy.
E. 4. Otis and A. S. BmdleYt for William Bross.
BLODGETT, J. At the time of the great fire of October 8 and 9,

1871, William Bross held a policy issued by the bankrupt company
for $5,000, on which the loss by said fire was total. In the fore-
part of November, 1871, representations were made to Mr. Bross to
the effect that the assets of the company would not enable it to pay
over 10 cents on the dollar of its liabilities, and acting upon the be-
lief that these representations were true, he transferred the policy
and his claim under it to J. B. Smith for $500. The policy was
presented to. the proper officers of the company by Smith, the liabil-
ity of the compauy upon it admitted, and a certificate of indebted-
ness for the amount of the policy issued to Smith. This certificate
of indebtedness was assigned by Smith to the National Loan & Trust
Company. The State Insurance Company and National Loan &
Trust Company were both in the control of the same men as officers
of the two corporations,and I have no doubt from the proof that
this purchase was made in pursuance of a conspiracy between cer-
tainof the 'officers and managing members of the two corporationB
for the purpose of enabling such persons to absorb the entire funds
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of the insurance company; that at the time this purchase was made
the assets of the insurance company were sufficient to make this
policy worth at least 20 per cent. of its face value in any contingency;
that J. B. Smith, whatever may have been the form of the, trans-
action,. did not make the purchase of this policy for his own use, nor
on his own account, but acted wholly in behalf of the parties to the
scheme for absorbing the funds of the insurance company.

fifth of September, 1872, and after the facts in regard to the
purposes of the parties connected with the bank and insurance com-
pany had been disclosed by proofs taken under the directions of this
court, Mr. Bross filed with the xegister, and as part of the proceed.
ings in this case, a notice that he claimed the right to l'escind the
assignment of said policy on the ground that it had been procured
from him by fraud, and afterwards he filed a bill in equity to set aside
that assignment. Pending said bill a decision was made in this case
in substance to the effect that the National Loan & Trust Company
had purchased this, with other policies, with the funds of the insur-
ance company, and that such policies, and the certificates issued in
adjustment of the losses on such policies, were void in the hands of
the National Loan & Trust Company.
After this decision Mr. Bross seems to have taken no further steps

with his chancery suit, but in July, 1875, he proved his claim in
bankruptcy against the bankupt's estate on this policy, and the claim
was duly allowed by the register. In January, 1877, the assignee
filed his petition for a re-examination and expunging of this claim, of
which due notice was given the claimant. By reason of some papers
being mislaid, a final hearing upon the merits has been delayed until
recently. The reasons urged by the assignee for expunging the claim
are: (1) That Mr. Bross does not own the claim; (2) that the proof of
loss was not made in apt time, as required by the terms of the policy,-
that is, the policy contained the usual clause that no suit could be
maintained for a loss under it, unless' commenced within one year
after the loss occurred; that the 10SSOC<lllrred in October, 1871, and
proof of this claim in bankruptcy was not made until July, 1875.
In regard to the first point, I do not understand that anyone else

has proven a claim against ·the banki-upt'sestate on this policy.
The attempt of the National Loan & Trust Company to prove its
claim on this and other policies it had purchased, was held to be
fraudulent and its claim rejected. . Long before this decision was
reached Mr. Bross had given notice to the register that policy
was fraudulently obtained from him, and that he insisted upon it as
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a. claim in his favor against the bankrupt's estate; and proceedings:
were instituted by suit in equity to have the assignment to Smith and
the National Loan & Trust Company set aside. When the court
held that the National Loan & Trust Company had no title and could
obtain no title to this and the other policies it had purchased with
the money of the insurance company, r cannot see what reason there
was for Mr. Bross to further prosecute his equity suit. If the policy
had been purchased with the money.of the company for its full value,
and without fraud. by Smith and those acting with him, undoubtedly
the legal effect of such purchase would be to cancel the policy as a
claim against the bankrupt estate. But the effect of the decision of
the court as to the purchase of these claims by the National Loan &
Trust Company was to make the National Loan & Trust Company, and
those acting with it in regard to those claims, the agents of the.insur-
ance company. And if they perpetrated a fraud on the holder of
this policy, as the proof clearly shows they did, the insurance com-
pany, whether in bankruptcy or out of it, cannot take advantage of
such fraud. And I do not think it was necessary for Mr. Bross,
after the action of the court in regard to these claims held by the
National Loan & Trust Company, to prosecute his bill in equity to a
final hearing. The title of the National Loan & Trust Company
to the policy was fraudulent as against the insurance company,
and the insurance company cannot be heard to insist that the claim
is canceled if its agent obtained it from the actual owner by fraud.
If a. man intending to go into bankruptcy, whose estate will pay

50 aents on the dollar, gets a friend to buy up all or a part of his in-
debtedness at 10 cents on the dollar, upon false statements of fact as
to the amount of dividend his estate will pay. I think no court in
bankruptcy would hesitate a moment in holding that an indebted-
ness thus obtained by fraud could be proven against the bankrupt's
estate.
As to the last point-that the claim was not proven in apt time-

r do nbt doubt that the adjustment of the claim by the insurance
company while it was held by Smith, and the issue of the certificate
of indebtedness, is a waiver of the year clause in the policy, and that
this inures to Bross, the real and equitable Owner of the claim,
as fully as if the certificate had been issued to him. In re Firemen's
Ins. Co. 8 Biss. 462.
The petition to le-examine and expunge the claim will be dis-

missed.
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BARNES, Assignee, v. VETTERLEIN and others.'"

(Circuit Court, S. D. New York. June 6,1883.)
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I.'FRAUDULENT AElSIGNMENT UNDER SECTION 5129, REV. ST.
Proofs showed satisfactorily that defendant was in contemplation r>f insolv-

encyat the time he assigned, and that the assignment to his wife and children
was purely volunlary, and presumptively fraudulent under section 5129, Rev. St.

i. BAllE-DISPOSITION OF FIRM PROPERTY BY ITS MEMBERS.
It is entirely competent for the members of a firm, as between themselves, to

make such disposition of the firm property 88 they see fit.

In Bankruptcy.
Jas. K. Hill, for plaintiff.
T. M. Tyng, for defendants.
WALLAOE, ;r. The proofs show satisfactorily that Theodore H. Vet·

terlein was in contemplation of insolvency at the time he assigned the
policies of insurance upon the life of Taylor, and that the assignment
of the policies for the benefit of his wife and children was purely volun.
tary, and presumptively fraudulent under section 5129 of the Revised
Statutes. The proofs also show satisfactorily that these policies had
become the assets of the firm composed of Theodore H. Vetterlein and
Bernhardt Vetterlein, and neither Mr,Maurer nor Theodore J. Vetter-
lien had any real interest in them. If the policies had been assigned
by the firm, the bill would be defective in omitting to ,allege the insolv·
ency or contemplation of insolvency of the firm at the time. But it
was entirely competent for the membere of the firm, as between them·
selves, to make such disposition of the firm property as they saw fit.
They did see fit to treat t,hese policies as belonging to Theodore H.
Vetterlein, by permitting him to transfer them as his own in h'ust for
the benefit ,of his wife and children. There is no merit in the objec-
tions urged to the decree of the district court, and the conclusions of
the learned district judge are approved '
The decree is affirmed, with costs.

·Affirmed. See 8 Sup. Ct. Rep. «l.
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