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DEB MOINES & M. R. CO. v. ALLEY and others.

(Circuit Oourt, 1). Iowa. February, 1882.)

1. PLEADING IN EQUITy-FRAUDULENT CONVEYANCE-OFFER TO RETURN CoN-
SIDERATION.
While a bill in equity to set aside a deed alleged to have been procured by

fraud. that avers that no consideration was paid, will be SUfficient, an aver-
ment or admission that a consideration was paid, will render an averment of an
offer to return such consideration necessary.

2. SAME-DISCOVERY.
The bill in such a case should aver eithCl' (1) that the conveyance was wholly

without consideration; or (2) that it was fraudulent, alld there was a consider·
ation. which the complainant has offered to return; or (3) that complainant is
not informed, and has no means of ascertaining, whether there was a consider-
ation, or what the value thereof was, if any,-and that these faets are peCUliarly
within the knowledge of defendant; and when the case pin"cd upon the lat-
tel' ground, the bill should pray a discovery of the facts, and should offer to
return any consideration actually paid by defendants as soon as it is ascer-
tained and determined by the court.

Demurrer to Amended Bill.
MOCRARY, J. This is a suit bronght to set aside a deed executed

by the complainant to the respondent John B. Alley on the twenty.
third of May, 1879, conveying 2,362 acres of land. The amended
bill charges that at the time of said conveyance the respondent John
B. Alley was the owner of the majority of the stock of the corpora-
tion, and by reason of that ownership exercised a controlling in.
fluence ovet the officers and directors of the complainant corporation,
wher£iby he induced the board of directors and the president of the
corporation to consent to the said conveyance, and to execute a deed
good and sufficient in form. It is further alleged that the said re-
spondent John B. Alley fraudulently procured and caused said con-
veyance to be executed. With respect to the consideration paid by
the said Alley for said conveyance there are two allegations in the
amended bill, as follows: It is first alleged "that, in truth and in fact,
the said defendant did not pay anything whatever for said lands;
that the books of sa,id company were then under his charge and con-
trol; and that he caused to be charged to himself on account of said
lands and said conveyance the sum of $4,600, and over against said
charge on said book he caused to be credited certain fraudulent
entries."
If the allegation stopped here it would amount to a charge that the

conveyance was without any consideration whatever, and would be
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entirely sufficient. But the bill further avers as follows: "That if,
in truth and fact, it shall be made to appear that any portion or all
of said $4,600 was in any manner paid by the said Alley, by just
and proper credits, then the said sum or price of said lands was and
is grossly inadequate to its true value, and the said defendant, by
reason of his relationship to the said company plaintiff, and such
inadequacy of price, is bound to surrender said lands to the plaintiff;
that said lands were then worth, as plaintiff is informed and be-
lieves, $10,000, and more, and have been since then steadily increas-
ing in value; and defendant well knew that said lands were worth
much more than the sum of $4,600, and that they would greatly
increase in value from that time forward."
It is necessary that the several allegations of the amended bill

should be harmonious and consistent with each other. The amended
bill would be sufficient if it distinctly alleged either of three things,
to-wit:
1. That the conveyance was wholly without consideration; or,
2. That it was fraudulent, and there was a consideration, which

the complainant has offered to return to the respondent John B.
Alley; or,
3. That complainant is not informed, and has no means of ascer-

taining, whether there was a consideration, or what the value of the
consideration was, if there was any, and that these facts are pecu-
liarly within the knowledge of the defendant John B. Alley.
If the case is placed upon the latter ground, then the amended bill

should pray a discovery of the facts, and should offer to return any
consideration actually paid to the respondent John B. Alley as soon
as the same is ascertained and determined by the court. It will be
seen that it is necessary to amend the bill in order to conform to
these suggestions. The allegation concerning the value of the land
should also be made specific. It is not sufficient to state that the
complainant believes the land to be worth $10,000. In these reo
spects, and to this extent, the demurrer is sustained, and the com.
plainant has leave to amend by the February rules, and will serve a
copy of his amendment upon the counsel for respondent..
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BURNS t·. SCOGGIN and Wife.

(Oircuit Uourt, D. Oregon. June 20, 1883.)

1. ATTORNEY FEE.
A stipulation in a mortgage that if suit is brought to enforce it the mort·

gagor will pay the mortgagee a reasonable attorney fee for conducting such
suit, is valid, and will be enforced by the court.

2. ITEM-CONTRA.OT FOR, UNDER POWER OF THE COURT-MuST BE REASONABI,E.
A mortgage for $30,000 in round numbers contained a stipulation that to

save the mortgagee co harmless," in case he was compelled to bring suit to en-
force the mortgage, the mortgagor would pay him an attorney fee of 10 per
centum on the amount due thereon. HeW (1) that the real purpose of the stip-
ulation was to secure the mortgagee in the repayment of a reasonable attornc)'
fce in enforcing the mortgage by legal proceedings, not exceeding 10 per
centum of the amount due thereon; (2) that the amount of such fee depends
upon the labor and responsibility involved in the suit, and if the amount fixed
in the stipulation, due regard being had to the nature of the service, is exorbi-
tant., t.he court will not enforce it only so far as, under the circumstances, may
appear reasonable; (3) that no defense being made to said suit, the sum of
$50<) is a sufficient attorney fee for conducting the same.

Suit to Enforce the Lien of a Mortgage.
C. J. McDougall and J. M. Bower, for plaintiff.
John Catlin and T. B. Handley, for defendants.
DEA.DY, J. The plaintiff, a subject of the queen of Great Britain and

Ireland, brings this suit against the defendants, W. G. Scoggin and A.
E. Scoggin, his wife, citizens of Oregon, to enforce the lien of a mort·
gage given by said defendants on February 24, 1882, upon certain
tracts of land situated in Washington county, Oregon, and contain-
ing in all about 1,454 acres, to secure the payment of four promissory
notes made and delivered by said W. G. Scoggin to the plaintiff on
said day,-one for $24,000, payable on December 31, 1884, with in-
terest at the rate of 10 per centum per annum from and after ma-
turity,-the same being the amount then loaned to said Scoggin by
the plaintiff. The other three were given for the interest to become
due on said loan, as follows: One for $1,856, payable on December
1, 1882, with interest at the rate of 10 per centum from and after
maturity; and the other two for $2,160 each, payable on December 1,
1883, and December 1, 1884, with like interest after maturity. The
mortgage contained a clause giving the plaintiff the right to declare
all the notes due whenever default was made in the payment of either
of .them. Default was made in the payment of the first interest note,
and on December 30, 1882, the plaintiff brought this suit to compel


