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that the vomplainants’ right to a paid-up policy does not arise until
at least three annual premiums are paid. These payments may be
conditions precedent to the right of complainant to a paid-up policy,
as may also be the surrender of the old poliey; but does it follow that
the time of the surrender is also a condition precedent to this right?
The Kentucky court of appeals, in Montgomery v. Pheeniz Mut. Life
Ins. Co. 14 Bush, 54, in an exceedingly well considered and ably
reasoned opinion, sustains complainants’ view. That case is dis-
tinetly in point, and, although not of binding authority upon this
court, is entitled to great respect and consideration, especially as
this court is administering the law concurrently with the state courts.

There are many cases deciding the other way, but I have seen no
case where the point under consideration has been so carefully con-
sidered and ably presented as in the Montgomery Case. That case is
sustained by the supreme gourt of Maine in Chase v. Phoeniz Mut. Life
Ins. Co. 67 Me. 85; S. C. 7 Ins. Law J. 98. The reasoning of
Judge LoweLw, in Knickerbocker Life Ins. Co. v. Dietz, 8 Ing. Law J.
544, tends, I think, in the same direction, although the decision it-
self is not in point. The Montgomery Case has not been modified or
overruled by subsequent Kentucky cases. Johnson v. South. Mut. Life
Ins. Co. 79 Ky. 403, follows it, but required the policy should be sur-
rendered within a reasonable time.

In Koehler v. Phaniz Mut. Life Ins. Co. the superior court recog-
nizes it as the law, and distinguishes that case from the Montgomery
Case. .

There is certainly quite an array of authority against the conclu-
sion herein expressed and further consideration and examination
may change my view of the law, but at present I am’of the opinion
the demurrer should be overruled, and it is so ordered.

Homms and others v. S*Hmnwoon and others. '
((ercmt C’ourt D, Iowa. October 1881.)

1. RECEIVER—SUIT IN FOREIGN JURISDICTION. :
‘Whether a receiver can sue in & foreign ]urmdxction to recover property,
quare.
2. bonronmon-—Surr AGAINST STOCKHOLDERE—DECREE
A judgment creditor of 8 corporation, after execution returned unsatisfied,
may maintain an sction in his own behalf, and in behalf of such othet credit-
ors of the corporation as may join as: parties, in a court of equity against the
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corporation and its delinquent stockholders, and have a decree that an account
of the assets and debts of the corporation be taken, and that the stockholders
pay in and account for so much as may be due from them respectively to the
corporation, on account of their'capital stock, as will be sufficient to pay the
debts represented by complainants and such other creditors as may join with
them. .

8. SAME— REMEDY AT LAw.

A bill in equity may be filed against the stockholders of a corporation tc
compel a discovery, accounting, and contribution against them all, althougle
an action at law under a statute to enforce contribution against an individual
stockholder may be maintained.

4, SAME—AFFIDAVIT OF Loss, DESTRUCTION, OR SUPPRESSION OF PAPERS—WHEN
NECESSARY.

The rule that where resort is had to a court of equity instead of a court of
law, upon the ground that the writings upon which the action is founded have
been lost, destroyed, or suppressed, an affidavit that such instruments are not
in the custody or power of the complainant, and that he knows not where they
are, unless in the hands of the defendant, must be annexed to the bill, does not
apply to & case where the defendants are severally called upon by the bill to
answer whether they executed a bond or instrument in writing or print hy
which they received and became the owners of shares of stock of a corporation,
and whether they received certificates of such shares or not.

5. BAME — ASSESSMENT BEFORE SUIT — CONTRIBUTION — STOCKHOLDERS BEYOND
JURISDICTION. . :

The stockholders sued may be compelled to pay the amounts due from them,
so far as necessary to satisfy the judgments sued upon, and a previous assess-
ment i3 not necessary. When there are other stockholders beyond the juris-
diction in which the suit is brought, the stockholders sued must look to them

- for contribution.

Suit in equity by certain judgment creditors of an insolvent cor-
poration and the receiver of said corporation, appointed by the
superior court of Cook county, Illinois, against the stockholders of
said corporation residing in Iowa, to compel payment by them of the
unpaid stock due to the corporation from each of them, in so far as
necessary to satisfy the debts due by the corporation to the com-
plainants, and such other creditors as may become parties to the suit,
with interest and costs. Defendants demurred to the bill

A. B. Cummins, for complainants.

J. M. Parker.and C. C. Cole, for defendants.

McCrary, J. 1. It is insisted that the bill is multifarious in the
misjoinder of the receiver appoinfed by the Illinois court and the
creditors of the corporation; and it is argued under this head, in the
brief filed, that the receiver is the only party with right to sue. As
I remember the oral argument of respondents’ counsel, it was sug-
gested that the receiver, having been appointed by a foreign court,
had no right to sue in this férum at all; and this latter guestion
must be disposed of before we can determine the question of multi-
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fariousness. 1f the receiver has no right to sue, the case must be

" dismissed as to him, and then the question will remain whether it
can be maintained by the other complainants, to-wit, the creditors of
the corporation. Upon the question whether the complainant Chand-
ler, in this official capacity as receiver under the appointment by the
superior court of Cook ‘county, Illinois, can be permitted to sue in this
jurisdietion to recover the property of the debtor, I must say that I
have grave doubt. The case of Booth v. Clark, 17 How. 322, seems
to hold quite distinctly that a receiver has no right to sue in a foreign
jurisdietion. . It is said in that case that the receiver “has no extra-
territorial power of official action; none which the court appointing
him can confer, with authority to enable him to go into a foreign
jurisdiction to take possession of the debtor’s property; none which
can give him, upon the principle of comity, a privilege to sue in a-
foreign court or another jurisdiction, as the judgment creditor him-
self might have done, where his debtor may be amenable to the tri-
bunal which the creditor may seek.” . See, also, High, Receivers,
§§ 289-244, inclusive, and authorities there cited. .I am aware of the
intimation of a different opinion by Mr. Justice MmLrER in the case of
Chandler v. Siddle, 8 Dill. 477; but as no unqualified op'nion was
there expressed upon the question, and as it was not decided, I should
be inclined to follow the case of Booth v. Clark, and the other aunthori-
ties in the same line, if it were necessary to pass finally upon the
question in this case. '

2. But I am clearly of the opinion that thissuit may be maintained
by the complainants, who are creditors of the corporation, without
the presence of the receiver. It is well settled by the authorities,
and also well supported by considerations of justice and equity, that
a judgment creditor of a corporation, after execution returned un-
satisfied, may maintain an action in his own behalf, and in behalf of
such other ereditors of the corporation as may unite to become par-
ties thereto, in a court of equity, against the corporation and its de-
linquent stockholders, and have a decree that an account of the
assets and debts of the corporation be taken, and that the stockhold-
ers pay in and account for so much as may be due from. them respect-
ively to the corporation on account of their capital stock as will be
sufficient to pay the debts represented by the complainants and such
other creditors as may join. The liability of the stockholders is, in
part at least, the basis of the credit which is extended to the corpora-
tion by the publiec. Any sums due from such stockholders to.the gor-
poration on account of subscriptions to the capital stock are regarded.
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as & frust fund pledged for the debts of the corporation; and any one
or more of the creditors of the corporation may institute proceedings
in equity to compel contribution from the stoekholders who may be
found within the jurisdiction of the court in which such proceedings
are instituted. These general propositions will be found to be fully
supported by the following and many other authorities: Adler v.
Manuf’g Co. 13 Wis. 63; Spear v. Grant, 16 Mass. 9; Vose v. Graut,
15 Mass. 505; Wood v. Dummer, 3 Mason, 308; Ward v. Griswoldville
Manuf’g Co. 16 Conn. 593; Mann v. Pentz, 3 N. Y. 415; Nathan
v. Whitlock, 9 Paige, 152; Henry v. V. & A. R. Co. 17 Ohio, 187;
Ogilvie v. Knoz Ins. Co.-22 How. 380.

8. It is insisted, however, by respondents’ counsel that the remedy
is at law, and not at equity. This proposition cannot be maintained.
It may be correct to say that an action at law to enforce contribution
against an individual stockholder may be maintained under the act
by which the Lamayr Insurance Company was incorporated ; and if this
is 80, it does not deprive this court of equity of its jurisdiction to enter-
tain a bill filed against numerous stockholders for discovery, account,
and contribution against them all. “Although a creditor may enforce
a contribution at law, yet, as he may not be able to do it without
numerous suits, his case is one of equitable jurisdietion.” Ang. & A.
Corp. § 626. The jurisdiction in equity may be maintained under
any one of the following ordinary heads of equitable jurisdietion, to-
wit, discovery, account, contribution, and to prevent multiplicity of
suits. This disposes of the objection that there is a misjoinder of
parties defendant.

4. It is insisted that the interrogatory part of the bill is bad be-
cause it calls upon the respondents severally to answer whether they
executed a bond or instrument in writing or print by which they.
received and became the owners of a share or shares of stock of the
Lamar Insurance Company, and whether they received certificates of
the share or shares of such stock, and does not annex an affidavit of
loss, or that the complainants are not in possession of the primary
evidence of the facts respecting which they seek a discovery. Counsel
cite, in support of this proposition, Story, Eq. PL. §§ 477, 478, 313.
These sections relate to cases where resort is had to a court of equity
instead of a court of law, upon the ground that the writings upon
which the action is founded have been lost, destroyed, or suppressed.
In such cases it is necessary to annex to the bill an affidavit that
such instruments are not in the custody or power of the complainant,
and that he knows not where they are, unless in the hands of the
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defendant. ‘r'ne present bill does not come within this class of cases.
T am of the opinion that it is not demurrable for the wans of such an
affidavit.

5. In such a case as the one now before the court no previous
assessment against the defendants as stockholders need be shown.
They are liable to the full amount of their unpaid subscriptions to
the capital stock of the corporation, if 8o much is necessary to pay
the claims represented by the complainants in this suit. If there are
other stockholders not within the jurisdiction, or not made parties
defendant herein, these defendants must look to them for contribu-
tion; and it is not necessary that all such stockholders be made
defendants. Opgilvie v. Ins. Co. 22 How. 880; Marsh v. Burroughs, 1
Woods, 463. If an assessment has been made in the state of Illinois,
either by the board of directors or by the court, such assessment
cannot conclude or affect the stockholders in this state, and who are
defendants in this case, because they were not parties to it or in
anywise bound by it. ‘

The court is eompetent to ascertain the amount of the liability of
each of the respondents, and to make a decree based thereon. If the
complainants see fit to dismiss as to the receiver, the demurrer will
_be overruled. If they do not see fit to do this, the demurrer will be
‘gustained, so far as that matter is concerned.

RoweN, Receiver, ete., v. CrrisTian and others.
(Circuit Court, E. D, Michigan, April 23, 1883.)

SuBsTITUTED SERVICE—NEW PARTIES—ORDER VACATED.

A receiver, appointed in a suit to wind up a partnership, filed a bill to set
aside certain mortgages upon the partnership property as fraudulent, and ob-
tained an order for substituted service upon the attorney in fact of the mort-
gagees. Held, that as this suit included new parties, not connected in any way
with the plaintift in the original suit, they could not be brought into court in
this way, and the order for substituted service must be vacated.

In Equity. On motion to vacate an order for substituted service.
The facts are substantially as follows:

Patrick McNichol having purchased, upon execution sale, the interest of
one Geiger in the partnership of Geiger & Phelps, filed a bill in this court to
obtain a dissolution of the partnership, a sale of the assets, and a distribution
of the proceeds. McNichol v. Phelps, 16 FED. REp. 8.  These assets were in-
cumbered by certain chattel mortgages given to creditors by Geiger individu-




